


































































































































































































“obviously liable owners” of health-threatening properties from public nuisance defendants into
victims is unconstitutionally unfair and prejudicial to Defendants.

Second, the concept of “cumulative presence” was a moving target before and at trial. It
could be the sum total of all lead pigments in the State. See A. 2478 (55: 178). Or it could be
some lesser quantum, a subset or subsets of properties containing lead paint, or some synonym
for the lead paint problem. See A. 5134 (118:7829). The trial court instructed only that “[y]ou
are not asked [t]o decide whether each separate property that may contain such lead—Ilead
pigment is by itself a public nuisance but rather whether the cumulative presence of all such
pigment on properties throughout the state constitutes a single pﬁblic nuisance.” A. 5350
(120:8124). The “cumulative presence” was truly anything and everything, whatever any
individual juror wanted to take from a smorgasbord of abstract conditions; it could be whatever
aspect of lead pigments a given juror may have found unreasonably risky—the 100 most poorly
maintained premises tI;e jury could imagine; imaginary windows with lead pigment in the frame
that are constaqtly being opened and closed above a play pen; deteriorating lead paint; or, all
lead pigments everywhere.

The ambiguity in the idea of “cumulative presence” allowed Plaintiff to vary its meaning
based on the element it wanted to prove or the defense it wanted to avoid. If Plaintiff needed to
illustrate acute risks, it pointed to specific properties, those poorly maintained properties with
existing lead paint hazards. See, e.g., A. 2754—2757 (70:1114-1117) (testimony of lead clinic
worker that “almost all” homes she had visited—a right of inspection denied to Defendants—of
children with lead poisoning had “lead hazards™). If it wanted a defense to sole or intervening
cause arguments based on poor maintenance, wanted to suggest to the jury that the purported

nuisance was a big problem, or wanted to deprive defendants of property-specific discovery, then
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the nuisance was a composite of all properties containing lead pigments. See, e.g., A. 2288
(17:116) (“This [property-specific discovery] just is not relevant to the State’s claim. It’s not
relevant to the cumulative effect. Your honor has recognized that time and time and time again
that this is not property by property.”); see A. 2847-2848 (72: 1371-1372) (estimating that as
many as 250,000 Rhode Island homes contain lead paint). When Plaintiff wanted to avoid a jury
instruction making clear that the remedy of abatement would apply to all homes containing lead,
the nuisance became an unknown subset of properties. See A. 5065 (116:7452) (“[T]he State is
not asking for complete removal of all lead paint from all buildings.”) (emphasis supplied). At
the time, Defendants protested, observing that Plaintiff was “swing[ing] for the fences” in front
of the jury, but for instruction purposes saying that it was sufficient to “simply foul tip the ball.”
A. 5082 (116;7469). Because “cumulative presence” became a tool for continuously changing
the nature of the claim, Defendants were deprived of fair notice and an opportunity to defend
against the claim in violation of Due Process. See In re Fz:breboard Corp., 893 F.2d at 712.
Defendants were denied the right to inspect, test, and see the nuisance, and were denied the right
to evaluate whether they, in fact, had anything to do with the alleged nuisance.

Third, Plaintiff was allowed to present evidence about the worst possible harmis of lead
ingestion and the worst possible conditions of lead paint rather than argue from the actual
condition of lead pigments in paints on discrete and identified buildings across Rhode Island.
Plaintiff never presented evidence about the presence of lead pigments at any specific property in
Rhode Island. It relied solely on expert testimony about the effects of lead m hypothetical
situations. As a result, lead pigments were tried in the abstract for their worst theoretical
attributes, not for any pigment’s actual presence or effect in any real building in Rhode Island or

on any real child, and not for Rhode Island pigments’ actual tie to any Defendant. Plaintiff’s
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claim reduced to the unassailable proposition that lead paint can cause harm. So, too,
skateboards, bathtubs, matches, and hammers can and do cause harm. That fact is not enough to
turn a lawful product into a public nuisance. In addition, Plaintiff’s alleged harm included all
possible effects of elevated blood lead levels regardless of their cause. Plaintiff failed to link any
claimed harm to any actual incident of an elevated blood lead level. As one of the Restatement
reporters has recognized, individual elements like cause can “be assumed or more easily
demonstrated from a group-Wide perspective” and for this reason, the fictional composite tort is
“inherently lawless and unprincipled.” James A. Henderson, Jr., The Lawlessness of Aggregative
Torts, 34 HOFSTRA L. REV. 329, 334, 337 (2005).

Plaintiff’s counsel conceded that only the trial court in the abatement proceeding “will be
identifying what happens in the real world, not the imaginary world, where perfection is 100
percent.” A. 5071 (116:7458). Of course, this “imaginary world” is precisely the one that
Plaintiff asked the jury to inhabit. In short, Plaintiff “stitch[ed]” together a case from the wors.t
individual facts, creating a fictional composite “much stronger than any plaintiff’s individual
action would be.” Broussard, 155 F.3d at 344-345. As a result, this case presents precisely the
kind of fictional “perfect plaintiff” that courts have held impermissible.

Fourth, the use of a fictional composite deprived Defendants of their Due Process right to
present a defense. Every time a Defendant sought to prove that individual conditions or harms
were not caused by its products, its conduct, or lead pigments in paint, the trial court used the
fictional composite to stop any individual inquiry. It excluded all evidence and testimony

concerning individual Rhode Island properties. See A. 277-278 (2004 R.1. Super. LEXIS 191,
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at *1 (Nov. 9, 2004))."* The court ran afoul of the due process principle that the defendant is
“entitled to challenge the credibility of and its responsibility for each personal injury claim
individually.” Sw. Ref. Co., 22 S.W.3d at 437. Here, as in Agency for Health Administration,
there was “no way” Defendants could meaningfully challenge the nuisance because nothing
specific and identifiable could be examined, tested, and challenged. See 678 So. 2d at 1254.
There was no way for a Defendant to prove “that its product was never used by” a particular
property owner, or any property owner at all in Rhode Island, because the requirement of
individual cause was effectively mooted. Id. The court impermissibly failed to “allow proof”
that the defendant did not “‘really’ cause[]” the harm. In re Fibreboard Corp., 893 F.2d at 712.

Finally, the trial of a fictional plaintiff independently deprived Defendants of their jury
trial right. R.I. CONST. art. I, § 15. The “rule in this jurisdiction since the time ‘when man’s
memory runneth not to the contrary,’ is that a jury’s verdict has had to represent the unanimous
choice of the jury.” In re Advisory Opinion to Senate, 278 A.2d 852, 857 (R.I. 1971). This
Court has repeatedly held that the right to a jury trial means that the verdict cannot be “confused,
ambiguous and inconsistent, thereby rendering the intention of the jury unclear.” Walker v. St.
Laurent, 240 A.2d 414, 415 (R.I. 1968). Jury verdicts must “possess a conclusiveness that will
preserve the finality of the jury trial as an instrument for doing substantial justice.” Jolicoeur
Furniture Co. v. Baldelli, 653 A.2d 740, 754 (R.1. 1995).

Because the nuisance was never specifically identified, the jury’s verdict cannot be
understood as an unambiguous, uniform vote. The jury was not presented with evidence and
argument about a specifically identified nuisance; it was asked to evaluate a “cumulative

presence.” It was asked to vote on an abstraction not tied to a particular location. As a result,

12 This decision to exclude all property-specific evidence is an independent ground for a
new trial as explained, infra, pp. 68-71.
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the nuisance did not have to be the same thing for each juror—one juror could view it as all lead
pigments; another could see it as a subset of pigments in poorly maintained homes; another could
believe the nuisance to be lead pigments on window frames; and, another could believe it was
just the threat of possible future injury, because intact, well-main'tained'paints pose no immediate
hazard. See A. 2567 (66:426) (testimony of Dr. Landrigan that “[a] child cannot be lead
poisoned by intact lead paint”); A. 3300-3302, 3305, 3307-3308 (79:2432-2434, 2437, 2441-
2442) (Dr. Nolan testifying same). Because the nuisance was so ambiguous and could be
different things to different jurors, it is impossible to know what conditions embedded within the
“cumulative” the jury believed was a nuisance and whether they all agreed that the same aspects
of lead pigments comprise the nuisance, or even agreed on what the nuisance itself entailed,
much less what should be abated.

In sum, Defendants were stripped of their ability to defend against the public nuisance
claim, and “[i]t is illogical and unreasonable to call this a fair process” under any conception of
due process. Agency for Health Admin., 678 So. 2d at 1254.

B. The Trial Court’s Admission Of Lobbying Testimony And Evidence, And Its

Failure To Instruct On Defendants’ Right To Petition The Government,
Violated The Noerr-Pennington Doctrine.

The Federal and Rhode Island Constitutions guarantee the right to petition the
government and to oppose legislation without fear of civil liability. See U.S. CONST. amend. 1;
R.I. CONST. art. I, § 21. This right is ““among the most precious of the liberties safeguarded by
the Bill of Rights.”” Cove Rd. Dev. v. W. Cranston Indus. Park Assocs., 674 A.2d 1234, 1236
(R.L 1996) (quoting United Mine Workers v. Ill. State Bar Ass’n, 389 U.S. 217, 222 (1967)).

Under a line of cases known as the Noerr-Pennington doctrine,"® the U.S. Supreme Court has

13 See E. R.R. Presidents Conference v. Noerr Motor Freight, Inc.,365 U.S. 127 (1961);
United Mine Workers v. Pennington, 381 U.S. 657 (1965).
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recognized that courts may not impose liability for a corporation’s activities supporting or
opposing legislation. Although Noerr and Pennington arose in the antitrust context, “the
constitutional protection of the right to petition is no less compelling in the context of common-
law tort claims than in the framework of federal antitrust legislation.” Cove Rd. Dev., 674 A.2d
at 1237.

Prior to trial, the trial court correctly credited this precedent and ruled that “the State, its
counsel and its witnesses shall not be permitted to present any evidence or make any references
in testimony, questioning, or argument to the Defendants’ legislative and/or advocacy, speech
and efforts as a basis for imposition of liability on the Defendants.” A. 306.001 (10/31/05 Order).
Nonetheless, over objection, Plaintiff was repeatedly allowed to introduce substantial evidence
concerning the LIA’s lobbying and petitioning activities outside of Rhode Island—on the
erroneous assumption that the LIA was Defendants’ agent'*—and permitted to argue that the
jury should impose liability based on the fact that Defendants were members of the LIA, which
lobbied against legislation that arguably could have restricted the sale of lead pigments and
paints.- |

Plaintiff’s expert Professor Markowitz testified extensively about the LIA’s “unending
battle” with “state and federal regulations or legislation” outside of Rhode Island. A. 3586
(89:3931). Dr. Markowitz further testified about the LIA’s efforts to repeal a 1949 Maryland

law concerning the use of lead on toys, stating: “The LIA says that it was part of an agreement

' Plaintiff promised when seeking the admission of LIA evidence that it would be shown
to be relevant due to a purported agency relationship between Defendants and the LIA. After the
jury heard mountains of LIA evidence, however, the trial court ruled that the LIA was not the
Defendants’ agent. See A. 3486-3492 (89:3792-3798). Because the evidence was admitted
conditionally assuming the link of agency would be proven, the subsequent ruling that no agency
was proven, in and of itself, requires a new trial. See United States v. Cote, 744 F.2d 913, 916-
17 (2d Cir. 1984).
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to get a piece of legislation that had been passed in Maryland in 1949, to get that legislation
which had severe penalties for the use of lead on toys and children’s furniture that had lead on it
without—that did not have a label. There were severe penalties, even—even prison, for people
who violated the law. And [the LIA] was part of an agreement to get that law repealed.”

A. 3762 (92:4418). Dr. Markowitz provided similar testimony about the LIA’s alleged
resistance to regulations in New York, Chicago, and other places around the country.

A. 3585-3595; 3686; 3761-3764 (89:3930-3940; 90:4132; 92:4417-4420).

This testimony became a point of emphasis for Plaintiff in its closing argument, when it
improperly urged the jury to hold Defendants liable based on the LIA’s petitioning activities.
For example, Plaintiff’s counsel argued that “the primary reason that lead paint remained legal
for as long as it did was because economic forces fought hard to keep it legal.” See A. 5154
(119:7921). Plaintiff pointed to the petitioning activities and exclaimed that “part of their
scheme, their plan, was to .sell lead as long as they could, was to ensure that they could keep
selling lead without prohibition and without restriction. That was their plan.” A. 5173
(119:7940). Counsel then denounced Defendants’ opposition to “[s]tate and county and
municipal legislation” in other States. A. 5174 (119:7941). The jury was not only permitted to
use the petitioning evidence in an impermissible way; it was encouraged to do so. The
introduction and argument of this evidence was constitutionally prohibited, and the trial court
wrongly denied Defendants” Motion to Strike the Testimony of Dr. Markowitz and Defendants’
Motion for a New Trial. A. 3651-3665 (90:4089-4103).

The admission of this evidence not only impermissibly prejudiced First Amendment
protected activity, but also violated Sherwin-Williams’ due process right in particular to be

judged individually for its conduct, not the conduct of other Defendants and the LIA. See, e.g.,

-58-



Hampton v. State, 786 A.2d 375, 381 (R.I. 2001) (quoting Gagnon v. Scarpelli, 411 U.S. 778,
790 (1973) (fundamental fairness is the touchstone of due process)); see also Cooper v. McGrath,
314 F. Supp. 2d 967, 983 (N.D. Cal. 2004) (noting, in criminal context, that “joinder, or denial of
severance, of co-defendants or counts may prejudice a defendant sufﬁciently to render his trial
fundamentally unfair in violation of due process”); Washington v. CSC Credit Servs., Inc., 194
F.R.D. 244, 248 (E.D. La. 2000) (holding that plaintiff had due process right to have case

severed from representative action and facts tried separately). None of this prejudicial LIA
evidence was admitted as to Sherwin-Williams, but the jury still heard this highly prejudicial
evidence of others’ conduct while sitting in a trial where it would decide Sherwin-Williams’
liability based on a theory of “cumulative” nuisance.'® Plaintiff counsel’s repeated reference in
opening and closing argument to “defendants” as a group sought to connect Sherwin-Williams to
this LIA evidence and further poisoned the well. The serious danger of this evidence having a
“spillover” effect is significant. See Pennington v. Harvest FO(;dS, Inc., 934 S.W.2d 485, 493
(Ark. 1996) (noting the “unfair prejudice to [defendants] due to the spillover evidence which
made them more readily culpable in the eyes of the jury because of their apparent association
with [co-defendants]”). Plaintiff inundated the jury with irrelevant and prejudicial evidence
admitted as to Defendants other than Sherwin-Williams, and ultimately held inadmissible against

those other Defendants as well.'® For this very reason Sherwin-Williams repeatedly sought to

1 Plaintiff’s Exhibit 129 was the only LIA document admitted as to Sherwin-Williams.
See A. 3603-3605 (89:3948-3950).

'® For example, Plaintiff used a document (P’s Exhibit 131) admitted against only NL to
argue that all Defendants had knowledge of lead poisoning. After reading the quote in the
document (“Laymen, as a group, know virtually nothing about childhood lead poisoning.”),
Plaintiff’s counsel said, “So, when these defendants try to tell you in closing argument that they
didn’t need to do anything because everybody knew about this problem, think about what NL
was told as late as 1964.” A. 5170 (119:7937). Plaintiff used an LIA document admitted against
Millennium and NL only (P’s Exhibit 96) to argue that all Defendants had knowledge of lead
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sever the claims against it and proceed in a separate trial, but the court erroneously failed to do
s0. See A. 3519-3523 (89:3860-3864). Had Sherwin-Williams been tried separately, the
extraneous LIA evidence would never have been relevant or admissible.

In denying the motion for a new trial, the lower court claimed tilat ‘fthe LIA lobbyiﬁg
activities were not used as a basis for liability on any Defendant.” A. 414 (Rule 50/59 Op. at
*205). According to the trial court, “the evidence demonstrated that the particular Defendants
had knowledge of the LIA’s lobbying activities; had knowledge of the harmful effects of lead,
and continued to sell and promote lead.” Id.

In fact, the petitioning evidence was not used for that purpose. Plaintiff’s closing
argument relied on Dr. Markowitz’s testimony to condemn Defendants for opposing lead paint
legislation. In addition, the testimony did not concern merely what Defendants knew about the
LIA’s activities; it concerned the activities themselves. Neither Plaintiff nor the lower court
mentioned the supposed purpose of knowledge until after the trial was completed. The only
purpose Plaintiff did articulate—that Defendants opposed legislatic;n as part of their “scheme” to
continue selling lead paint (see A. 5173-5174 (119:7940-7941))—is the same unconstitutional
use that the U.S. Supreme Court deemed impermissible in Pennington: “Joint efforts to
influence public officials do not violate the antitrust laws even though intended to eliminate
competition. Such conduct is not illegal, either standing alone or as part of a broader scheme

itself violative of the Sherman Act.” 381 U.S. at 670 (emphasis added).

(continued...)

poisoning through the LIA document. A. 5176-5177 (119:7943-7944). During closing argument,
Plaintiff’s counsel argued Plaintiff’s Exhibit 185 against Sherwin-Williams, even though the
document was admitted only against NL. Using this document, Plaintiff’s counsel told the jury
that Sherwin-Williams “put out huge amounts of pro-lead propaganda” including “[t]wenty
million labels on doors and windows promoting lead in paint.” There was no record evidence to
support this argument, and it was untrue. A. 5177 (119:7944).
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In addition, the trial court’s post-trial knowledge rationale does not hold. According to
the trial court, the petitioning evidence showed whether Defendants “know[] or ha[ve] reason to
know [that their conduct] has a significant effect upon the public right.” A. 399 (Rule 50/59 Op.
at *144) (quoting Restatement (Second) of Tt orts § 821B). NL ex'plainslthat the trial court
refused to give an instruction on knowledge and never informed the jury of this purported
evidentiary purpose. See NL Br. at 71-77. But more, the fact that the LLA4 lobbied against
certain lead paint legislation, without more, fails to prove Defendants’ knowledge, particularly
given that the LIA was not Defendants’ agent. See A. 3486-3492 (89:3792-3798). The asserted
tenuous link to Defendant’s knowledge is insufficient to justify the admission of the petitioning
evidence. As a federal court of appeals explained in affirming the exclusion of Noerr-protected
evidence, “to admit [this evidence] even for a limited purpose of [rebutting testimony] was to
expose the jury to the danger of considering that proof for improper purposes.” City of
Cleveland v. Cleveland Elec. Illuminating Co., 734 F.2d 1157, 1164 (6th Cir. 1984).

In all events, a new trial is required because the trial court failed to give the
constitutionally-compelled limiting instruction that the U.S. Supreme Court has held must be
given whenever petitioning evidence is admitted in a jury trial. As part of the Noerr-Pennington
doctrine, a “trial court is required [as a matter of federal constitutional law] to instruct the jury
that petitioning conduct is entirely lawful” where evidence of a constitutionally protected activity
is before a jury. U.S. Football League v. Nat’l Football League, 634 F. Supp. 1155, 1181
(S.D.N.Y. 1986), aff'd, 842 F.2d 1335 (2d Cir. 1988). Pennington itself held that where
petitioning evidence is admitted for some permissible purpose, “the jury should have been [so]

instructed,” and the failure to give a limiting instruction is reversible error. 381 U.S. at 671.
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There is no dispute over these principles. Prior to trial, Plaintiff’s counsel conceded that,
if petitioning evidence were admitted, “then I would say it’s appropriate to give the instruction
on this issue [Noerr-Pennington] as well.” A. 2402 (49:20). At trial, though, Plaintiff’s
concession evaporated. Defendants proposed the constitutionall}requifed instruction that
“[Defendants] have a constitutionally protected right to lobby for their interests, to communicate
with legislators or regulators about their interests, and to petition the government in furtherance
of their interests.” A. 5571 (Ds’ Proposed Instr. 47). However, the trial court failed to give the
instruction. This decision conflicts not only with Pennington, but also with a basic evidentiary
principle laid down by this Court: “In cases . . . in which the evidence in question can be used
for multiple purposes, some of which are permissible and others of which are not, the trial justice
should issue specific instructions to the jury explaining the limited purpose . . . for which the jury
may consider it.” State v. Brown, 900 A.2d 1155, 1160 (R.1. 2006) (quéting State v. Garcia, 743
A.2d 1038, 1052 (R.L 2000)) (first ellipsis in original; internal quotation marks omitted)."”

The admission of the petitioning evidence with the failure to give a limiting instruction is
prejudicial error of a constitutional dimension, requiring reversal. Plaintiff, through Dr.
Markowitz’s testimony and closing argument, blamed Defendants for the legality of lead paint.

Just as in Pennington, “given the obviously telling nature of this evidence, we cannot hold this

17 The trial court’s reliance, A. 387 (Rule 50/59 Op. at *94), on Alexander v. National
Farmers Organization, 687 F.2d 1173, 1196 (8th Cir. 1982), and Cipollone v. Liggett Group,
Inc., 668 F. Supp. 408, 411 (D.N.J. 1987), as contrary authority is misplaced. In Alexander, the
Court of Appeals used the petitioning evidence to reverse the trial court’s finding, so there was
no possibility that a jury would consider the evidence for an improper purpose. In Cipollone, the
district court denied only a motion in /imine to preclude all introduction of petitioning evidence,
saving for a later date questions of relevance, prejudice, and the like. The court in no way
intimated that the evidence could be admitted without a limiting instruction. Here, in contrast,
the evidence was before the jury without the constitutionally-required limiting instruction.
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lapse to be mere harmless error.” 381 U.S. at 670. Thus, the failure to provide a limiting
instruction cannot be deemed harmless error as a federal constitutional matter. Id.
C. The Trial Court Erred In Admitting And Failing To Give A Limiting

Instruction Concerning Testimony And Evidence Attacking Defendants’
Speech And Promotional Activities. '

Defendants have a constitutional right to advertise truthfully and to create a market for
their products. See U.S. CONST. amend. 1; R.I. CONST. art. 1, § 21; Lorillard Tobacco Co. v.
Reilly, 533 U.S. 525, 553-54 (2001); NAACP v. Claiborne Hardware Co., 458 U.S. 886, 918
(1982). This First Amendment protection covers common-law tort claims, even where persons
are allegedly injured as a result of the constitutionally protected message. See N.Y. Times Co. v.
Sullivan, 376 U.S. 254, 265 (1964). In light of these protections, lawful advertising, itself,
cannot be the activity giving rise to nuisance liability; liability must be premised on the falsity of
the advertisement and justifiable reliance. See Restatement (Second) of Torts § 525 (1977);
Stewart v. Wyo. Cattle Ranche Co., 128 U.S. 383, 389-390 (1888); Model Civil Jury Instructions
for Rhode Island No. 2501.1.

The trial court’s novel theory broached First Amendment boundaries by imposing
liability for speech—promotions—without requiring the jury to find falsity or that the speech
resulted in any Rhode Island transaction involving Defendants’ products. In a pre-trial ruling,
the trial court recognized this First Amendment protection, holding that “the suit brought and
proffered here is not directed at the speech, the protected commercial speech, by the defendants
or any of theni.” A. 2396 (46:26). Nonetheless, the court allowed into evidence advertisements
from Defendants purportedly showing their promotion of lead pigments for use in paint, even
though there was no evidence connecting these advertisements to purchases of Defendants’
products in Rhode Island, and no requirement that the jury find them to be false. See, e.g.,

A. 4110-4117 (101:5424-5431); see also A. 1294-1295, 1299-1323, 1501, 1504 (P’s Exhibits

-63 -



172-173, 175-183, 198, 202). The court justified the introduction of this evidence “to show the
‘purpose or character’ of conduct creating that nuisance . . . , even if it also refers to speech
activities.” A. 387 (Rule 50/59 Op. at *94).

Just as with the petitioning evidence, thbugh, this post-hoc expl@aﬁon does not
withstand scrutiny. The trial court is correct that Defendants’ advertisements of lead pigments or
paints were relevant to show their “promotion” of them, but this tautologous statement does not
show how the advertisements were relevant beyond allowing punishment for the speech itself.
The trial court itself suggested that the advertising could support liability, holding that “the
evidence of national advertisements of lead-containing paint for each Defendant,” along with
other evidence, “formed a sufficient basis to find substantial contribution” of Defendants to the
“cumulative presence” of lead paint. A. 376 (Rule 50/59 Op. at *46-*47). Because as
Millennium explains, see Millennium Br. at 38, 42-43, 47-48, no evidence linked these
advertisements to Rhode Island conduct, they could have been used only as grounds for
punishing Defendants for the promotion itself, rendering the jury’s verdict unconstitutional. As a
result, the proceedings below crossed the line fromi regulating fraud and causally-related
transactions into punishing speech itself. See Braun v. Soldier of Fortune Magazine, Inc., 968
F.2d 1110, 1117 (5th Cir. 1992) (“Imposing tort liability for publishing advertisements that result
in injury directly implicates the First Amendment interest in commercial speech.”).

Even if a constitutionally permissible purpose existed for the admission of Defendants’
advertisements, the trial court failed to limit the jm"y’s consideration to only those constitutional
purposes. When the trial court rejected Defendants’ proposed limiting instructions, see A. 5570
(Ds’ Proposed Instr. 44); A. 5551 (Sherwin-Williams’ Proposed Instr. 7), it permitted the jury to

use advertisements unconnected to any Rhode Island activity as the basis for liability—the
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speech itself was punished. As discussed above, this failure is inconsistent with the precedents
of this Court and the U.S. Supreme Court. See, e.g., Brown, 900 A.2d at 1160; Pennington, 381
U.S. at 670.

D. The Trial Court Erred In Adniitting And Failing To ‘Provide A Limiting

Instruction Concerning Evidence About Defendants’ Constitutionally-
Protected Associational Activities.

The U.S. Constitution broadly “restricts the ability of the State to impose liability on an
individual solely because of his association with another.” Claiborne Hardware, 458 U.S. at
918-19. See U.S. CONST. amend. 1; R.I. CONST. art. 1, sec. 21. “Joining organizations that
participate in public debate, making contributions to them, and attending their meetings are
activities that enjoy substantial First Amendment protection.” In re Asbestos Sch. Litig., 46 F.3d
1284, 1294 (3d Cll' 1994). This principle holds true for corporate defendants, where “though a
corporation, it is directly engaged in those activities, claimed to be constitutionally protected.”
NAACP v. Button, 371 U.S. 415, 428 (1963). |

Despite this well-established First Amendment jurisprudence, the trial court allowed
Plaintiff to introduce volumes of evidence regarding the LIA, a trade organization of which
Defendants were members at different times. In addition to the testimony regarding the LIA’s
petitioning activity, Plaintiff introduced evidence about the LIA’s alleged attempts to fight
individual diagnoses of lead poisoning, to combat the substitution in paints of other materials for
lead, to influence the medical community, and to convince governmental organizations
themselves to use lead paint. A. 3421-3444, 3448-3451, 3456-3482, 3497-3507, 3552—3554,
3653-3658, 3668-3670, 3676, 3682, 3691-3692 (87:3596-3619, 3647-3650, 3668-3694; 89:3838-
3848, 3893-3895; 90:4091-4096, 4106-4108, 4114, 4120, 4145-4146). After much of this
evidence was introduced and the testimony was heard by the jury, the trial court ruled that

Defendants could not be held liable for the LIA’s activities because the LIA was not an agent of
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Defendants. A. 3486-3492 (89:3792-3798). While the court told the jury that it could not
impute the LIA’s actions to Defendants, it failed to strike the vast majority of the LIA evidence.
A. 3490-3491, 4081-4082 (89:3796-3797; 100:5396-5397). Further, even after this ruling, the
court allowed Dr. Rosner to testify regarding the LIA’s campaigns promoting the use of lead
pigments or paints. A.4136-4145, 4186-4191 (101:5450-5459, 5500-5505). Dr. Rosner used
these campaigns as proof of Defendants’ liability. for the sale and promotion of lead pigments for
use in paint in Rhode Island. A. 4167-4169 (101:5481-5483)
In closing argument, Plaintiff’s counsel improperly cast guilt on Defendants for merely

belonging to and associating with the LIA:

[W]hat the State is saying is that if you don’t agree with your

industry organization, get out or speak out or do something

different. Don’t continue paying your dues.- Don’t keep funding

the programs. Don’t keep going to the meetings. Don’t keep

serving on the board of directors, don’t keep serving on

committees . . . . Not a one, not a single one of these defendants

said stop it. Not a single one of them said, not a single one of them,
quit the LIA to protest their conduct.

A. 5167 (119:7934); see also A. 2504-2507 (64:35-38); A. 3426-3441 (87:3601-3616).
Defendants’ right to belong to the LIA, to pay membership dues, and to participate in the
LIA fall within the heart of the associational freedoms protected by the Constitution. Thus,
Plaintiff’s argument that Defendants were required to speak out against, or to disassociate from,
the LIA turns the First Amendment on its head. As the U.S. Supreme Court has recognized,
liability may not be premised on association with an organization unless the organization has an
illegal purpose, the person joins knowing the illegal purpose, and the person has the specific
intent of furthering that purpose. See, e.g., Claiborne Hardware, 458 U.S. at 918. None of these

criteria was proven, let alone exists, here.
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The trial court recognized that “[s]Jome of counsel’s statements regarding membership in
the LIA were improper,” but held that the jury instructions on lack of agency cured any prejudice.
A. 414 (Rule 50/59 Op. at ¥206). However, the court impermissibly failed to identify the limited
purpose for which the LIA evidence could be considered. This failure conflicts with Claiborne
Hardware Co., where the U.S. Supreme Court reversed the Mississippi Supreme Court, holding
that the evidence, counsel’s argument, and jury instructions must adequately define the conduct
upon which damages could be imposed under the First Amendment. 458 U.S. at 917-18.
Compounding this error, the trial court failed to remind the jury of its limiting instruction on
agency either at the close of the evidence or during its final jury instructions, and the court would
not allow NL’s counsel to argue the agency instruction to the jury during closing argument. A.
5104, 5108-5115 (117:7596, 7608-7615). The court also failed to issue a specific instruction on
Defendants’ associational rights. See A. 5569 (Ds’ Proposed Instr. No. 43).

The prejudice here is apparent based on the sheer volume of LIA evidence, combined
with Plaintiff’s treatment of that evidence as direct proof of liability. There was more evidence
concerning the LIA than there was concerning the actions of any individual Defendant.
Moreover, the LIA evidence was highly inflammatory, as it related to alleged attempts to
influence the government and the medical community. Given the nature and quantity of this LIA
evidence, and the trial court’s failure to instruct on its limited purpose, there was an
impermissible risk that the jury used it, as encouraged by Plaintiff’s counsel, to hold Defendants
liable for their prior association with the LIA, an unconstitutional basis for liability.

IV. THE SUPERIOR COURT’S NUMEROUS OTHER EVIDENTIARY AND

INSTRUCTIONAL ERRORS MANDATE, AT THE VERY LEAST, A NEW

TRIAL.

In view of the paucity of evidence presented at trial connecting Sherwin-Williams or any

Defendant to the alleged public nuisance, the question arises: how did Plaintiff win a jury
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verdict? Plaintiff’s tactic was the one condemned by the rules of evidence: to scare, prejudice,
blame, and point to other purportedly bad (including constitutionally protected) conduct.
Plaintiff was permitted to present evidence of children’s tragic deaths 50 or more years ago, even
though those deaths were never linked to any D-efendant, no child has died in Rhode Island from
lead poisoning in decades, and only a handful of children in Rhode Island in recent years have
blood lead levels requiring medical treatment. It called Defendants racists, compared them to
notorious examples of corporate misbehavior (such as big pharmaceutical, big chemical, and big
tire companies), and labeled Defendants criminal arsonists not worthy of any defense days after a
hearing in the sensational Station nightclub criminal arson case was held across the hall.
Plaintiff was permitted to fill the trial with attacks on the character and conduct of the companies
and their counsel, and its main argument for misconduct focused on Defendants’ constitutionally
protected activities of petitioning, commercial speech and associations, and a theory of failure to
warn that Plaintiff had voluntarily dismissed from the case. Plaintiff withheld critical evidence
on the continuing, substantial decline in blood lead levels through year-end 2005 and
misrepresented to the jury that the decline in blood lead levels had instead hit a plateau. It
violated every rule in the book on closing arguments and convinced the trial court to jettison the
established statutory and common law rules of liability. This was the basis for the jury’s
verdict—numerous errors, which, at a minimum, warrant a new trial.

A. The Trial Court’s Evidentiary Rulings Were Topsy-Turvy: The Most

Relevant Evidence Was Excluded, And Highly Prejudicial Evidence Was
Admitted.

1. The trial court’s erroneous exclusion of property-specific evidence
requires a new trial.

A new trial is required when erroneous exclusion of evidence causes “substantial

injury”—that is, where “evidence excluded was relevant and material to a crucial issue and if it
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can with reason be said that such evidence, if admitted, would probably have influenced the
verdict or had a controlling influence on a material aspect of the case.” Urbani v. Razza, 238
A.2d 383, 386 (R.I. 1968).

Here, the trial court erroneously excludéd as irrelevant all evidénce and testimony
concerning individual properties. The court reasoned that “property specific evidence [wa]s
irrelevant in connection with the issue of whether the cumulative effect of such pigment in all
such.buildings, (that is to say buildings containing lead pigment in paint or coating), was a public
nuisance.” A.277 (2004 R.1. Super. LEXIS 191, at *5 (Nov. 9, 2004)) (emphasis added). In its
view, “the issue . . .was not as to if such pigment in any particular building or group of buildings
(however numerous) constituted a public nuisance, but rather whether the cumulative effect of all
such pigment in such properties constitute[d] a single public nuisance.” A. 276 (id. at *2).
“Thus, the [c]ourt [] ruled that property specific information is not relative in the context of this
case as to whether there exists a ‘public nuisance.”” A. 290 (2005 R.I. Super. LEXIS 95, at *2
(June 3, 2005)) (internal quotation marks omitted).

Propeity specific evidence is the single most relevant evidence to the case. Until now,
every land-based nuisance case in Rhode Island has identified the property at issue and included
substantial property-specific evidence.'® For good reason: § 10-1-1 requires that “every” public
nuisance complaint “shall set forth the names of the parties, the object of the action, a
description of the place complained of, and a statement of the facts constituting the alleged

nuisance.” R.I. Gen. Laws § 10-1-1 (emphasis added). Similarly, the LPPA requires individual

18 See, e.g., Reitsma v. Recchia, No. 00-04111, 2000 WL 1781960, at *5 (R.I. Super. Ct.
Nov. 20, 2000) (considering evidence of offensive odors from solid waste facility); Hydro-
Manufacturing, Inc. v. Kayser-Roth Corp., 640 A.2d 950, 957 (R.1. 1994) (contamination of
wells on property); Gimmick's Inc. v. Dettore, 612 A.2d 655, 660 (R.I. 1992) (noise nuisance at
outdoor entertainment venue); Wood v. Picillo, 443 A.2d 1244, 1249 (R.I. 1982) (maintenance of
hazardous dump site).
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examination of actual paint conditions and properties to determine whether they are “lead safe”
or dangerous. See § 23-24.6-4(15).

The most analogous case, Pine v. Kalian, in which this Court upheld the grant of an
injunction against a property owner who lmowiﬁgly maintained lead péint hazards, proves the
importance of property-specific evidence in a lead nuisance case. See Pine v. Kalian, 1998 R.1.
Super. LEXIS 82. In Pine, the trial court rigorously analyzed the facts for a specific property
that had been “the repeated subject in the past of numerous violations of minimum housing code
standards.” Id. at *2. It found that the premises had been “the source of lead poisoning to at
least one minor child under the age of six years”; “the defendants ha[d] been ordered by the
Plaintiff director to abate the presence of lead hazards in their premises, but ha[d] knowingly and
deliberately refused to do s0”; and, the defendant landlords had been “obstructive to and
noncompliant with, to the point of outright defiance of this Court’s interim orders.” Id. at *¥2-3.
Based on this property-specific record, the trial court concluded that a “persisten[t]” and
“continuing hazard presents immediate and irreparable harm to the public so long as that hazard
remains unabated.” Id. at *4. Examining this factual record, this Court affirmed. 723 A.2d 804.

The absence of property-specific evidence substantially impeded the defense in several
ways. First, without it, the real villains in the lead controversy, negligent property owners, were
excluded from the trial. See supra pp. 51-54.

Second, the absence of property-specific evidence prevented Defendants from rebutting
the existence of a nuisance. Property-specific evidence is a necessary prerequisite to rationally
assessing whether a public nuisance exists and who is responsible for it. “[I]n determining
whether the gravity of the interference with the public right outweighs the utility of the actor’s

conduct, it is necessary to consider the extent and character of the interference, the social value
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that the law attaches to it, the character of the locality involved and the burden of avoiding the
harm placed upon members of the public.” Restatement (Second) of Torts § 827, cmt. a (1979)
(hereinafter Restatement). Only property-specific evidence can demonstrate whether lead
pigments in paint are in an unreasonably unsafe condition, and whether a defendant’s conduct
was reasonable, in light of the locality involved, the utility at the time of use, and burden of
avoiding harm. Those questions turn precisely on the presence and location of the paint, the
history and condition of the property, the knowledge or negligence of the property owner, and
whether any paint on the property has actually harmed any child (if any child is present). Here,
in contrast, no harm to any particular person was or could be shown. Thus, by excluding
property-specific evidence, the court precluded evidence of the nature and degree of harm in a
case in which unreasonable harm is the hallmark of the tort. See Citizens for Preservation of
Waterman Lake v. Davis, 420 A.2d 53, 59 (R.1. 1980) (holding that “[l]iability is imposed only in
those cases in which the harm or risk to one is greater than he ough.t to be required to bear under
the circumstances™).

2. The trial court erred in admitting highly improper evidence and
argument about a purported failure to warn and knowledge of harm.

Independently, a new trial is required because the trial court wrongfully admitted
irrelevant and prejudicial evidence pertaining to dismissed theories of liability—failure to warn
and products liability. A court is required to exclude evidence where it “is of limited or marginal
relevance and enormously prejudicial.” Boscia v. Sharples, 860 A.2d 674, 677-78 (R.1. 2004)
(internal quotation marks omitted); see also R.I. R. Evid. 403. Otherwise, the admission of such
evidence that “may well have affected the jury’s evaluation of the evidence” constitutes
reversible error. State v. Lemos, 743 A.2d 558, 565 (R.1. 2000) (finding admission of evidence

reversible error). “Furthermore, this court has held that if we are unable to say whether the jury
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would have reached the same verdict if the evidence had not been improperly admitied, we will
enter a finding of reversible error.” State v. Gallagher, 654 A.2d 1206, 1211 (R.1. 1995)
(internal quotation marks omitted).

In violation of these rules, the trial courf admitted irrelevant an(i highly prejudicial |
evidence about Defendants’ supposed knowledge of, and failure to warn about, the hazards
posed by lead pigments in paint, after Plaintiff had voluntarily dismissed its product liability and
tort claims, and the court precluded Defendants from invoking the standard defenses to these
claims. Plaintiff’s repeated refrain at trial was that “[t]hese defendants sold their lead without a
warning for decades. And therefore, these defendants should be liable for the damage.” A. 5159
(119:7926) (emphasis added). The theme: “No warning. No information about health. No
education. And Sherwin-Williams continued to sell their-deadly cumulative poison for seven
decades. Ladies and gentlemen, Sherwin-Williams knew that their lead products were dangerous
| to kids, and they sold it anyway.” A. 5146 (1 19:7913)." Numerous Plaintiff witnesses
sponsored this theme. Dr. Michael Kosnett, whose testimony and accompanying exhibits should
have been excluded or stricken entirely, testified about the information available in medical
literature prior to 1950 concerning childhood lead poisoning.”® Dr. Gerald Markowitz, the vast
majority of whose testimony and accompanying exhibits should have been excluded, testified

that “at the time [they were selling lead for use in paint] the Defendants in this lawsuit had

19 See also A. 3746-3750, 3783-3784, 4079-4080, 4129-4130, 4738, 4791-4793 (92:
4344-4348, 4439-4440; 100:5394-5395; 101:5443-5444; 105:6046, 6099-6101).

2 See A. 2907-2914, 2919-2950, 2952-3017, 3100-3172, 3225-3254 (75:1710-1717,
1735-1766, 1768-1833; 77:2123-2195; 78:2304-2333); see also A. 504-509, 510-515, 516-520,
521-550, 551-553, 554-557, 558-562, 563-574, 575-578, 579-585, 586-588, 589-591, 592-595,
596-602, 603-606, 607-608, 610-633, 634-637, 638-642, 643-647, 648-655, 656-670, 671-684,
685-688, 689-749, 750-751, 752-766, 767-791, 7192-819, 820-821, 823-870, 871, 872-875 (P’s
Exhibits 38, 39, 40, 41, 42, 43, 44, 45, 47, 48, 49, 50, 51, 52, 53, 55, 56, 57, 58, 59, 60, 61, 62,
63, 64, 65, 66, 67, 69, 70, 71, 72, 73).
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extensive knowledge about lead poisoning in general and had extensive knowledge about the
dangers of lead pigment for children in particular.” A. 3417 (87:3567).>' Dr. David Rosner
improperly testified about Defendants’ supposed knowledge of lead’s toxicity and alternative
methods of manufacture at the time it sold and ﬁlanufacmred lead pigmlcants.22 He also testiﬁed
about Defendants’ failure to warn or use other precautionary measures.”

Plaintiff further argued that Defendants failed to warn because they were racists. Over
strenuous objection, Plaintiff used documents and testimony purporting to show that in the
1950’s, the LIA was supposedly aware of lead poisoning risks, but disregarded them, because it
considered childhood lead poisoning to be a problem limited to “slum dwelling(s],” see A. 3545
(89:3886), and believed that “black and other minority children” were most affected by lead
poisoning (issued at a time when Sherwin-Williams was not even a member). A. 3506, 3509- -
3510, 3553 (89:3847, 3850-3851, 3894). This inflammatory testimony plucked a sentence out of
an LIA document which said “[t]hat, until we can find means to (a) get rid of our slums, and (b)
educate the relatively uneducable parent, the problem will continue to plague us.” A. 1023 (P’s
Exhibit 113). Other LIA evidence supposedly showing Defendants’ “knowledge” of lead risks

included assertions that the LIA fought individual diagnoses of lead poisoning by visiting

21 See A. 3738-3753, 3756-3760, 3768-3781 (92:4336-4351, 4412-4416, 4424-4437); A.
1237-1240 (P’s Exhibit 134).

2 See A. 4051-4058, 4126-4131, 4192-4195, 4715-4717, 4735-4738 (100:5366-5373;
101:5440-5445, 5506-5509; 105:6023-6025, 6043-6046); A. 466-483, 1265-1281, 1282, 1284-
1287, 1288, 1501 (P’s Exhibits 10, 164, 165, 166, 167, 168, 198).

2 See A. 4058-4080, 4094-4126, 4134-4136, 4721-4733 (100:5373-5395; 101:5408-5440,
5448-5450; 105:6029-6041); A. 1289-1292, 1293, 1294, 1295-1298, 1299, 1300, 1301-1316,
1318-1319, 1320-1321, 1322, 1323-1416, 1433 (P’s Exhibits 170, 171, 172, 173, 175, 176, 177,
179, 180, 181, 183, 188).
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treating physicians and arguing with their diagnosis,2* combated adverse publicity and attempted
to influence the medical community,? opposed substitutions of lead with other materials,2®
fought lead legislation in other States,”’ failed to warn and failed to support regulation,?® and
improperly treated childhood lead poisoning as é public relations proble;,m.29

None of this “knowledge” or failure to warn evidence—and certainly none of the
inflammatory evidence—should have been admitted. Plaintiff voluntarily dismissed its strict
liability and negligent failure to warn claims with prejudice prior to trial. See A. 5460-5464
(Second Amended Complaint Counts 3-6); A. 249-254 (2/27/04 Order). Moreover, the trial
court instructed the jury that Defendants’ conduct “need not be intentional or negligent to impose
liability.” A. 5355 (120:8129).

Without question, this evidence was unfairly prejudicial. As a result of it, Plaintiff was
able to argue repeatedly for liability under a dismissed legal theory—failure to warn and
products liability. Plaintiff’s closing was entirely inappropriate, focusing on conduct and failure
to warn, not on nuisance liability:

[T]hey made very, very bad choices. And their bad choices have
ultimately led to the public health crisis that we have here today.

The defendants chose, they chose not to educate people about the
dangers of their product. . .. The defendants chose not to warn.

2 See A. 3464-3474, 3652-3658 (89:3676-3686; 90:4091-4096); A. 909-914, 926-937,
938-944, 945-959, 960-979 (P’s Exhibits 96, 98, 107, 108, 109).

2 See A. 3447-3451, 3495-3507 (87:3646-3650; 89:3836-3848).

% See A. 3421-3444, 3448-3451, 3457-3462 (87:3596-3619, 3647-3650, 3669-3674);
A. 892-893, 894-908 (P’s Exhibits 94, 95).

2T See A. 3552-3554, 3557-3601 (89:3893-3895, 3902-3946); A. 960-979, 1024-1036,
1037-1050, 1051-1071, 1114-1208 (P’s Exhibits 109, 115, 116, 117, 125).

28 See A. 3473-3474 (87:3685-3686).

2 See A. 3503-3506, 3587-3588, 3725-3727 (89:3844-3847, 3932-3933; 91:4265-4267);
A. 960-979, 1114-1208 (P’s Exhibits 109, 125).
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The defendants chose to recklessly promote, and the defendants
chose to downplay the hazards.

A. 5171 (119:7938). Dramatically, the State urged:

Ladies and Gentlemen, if you discuss nothing else in your
deliberations, the fact that these four companies knew that they
were making and selling a very dangerous product and knew that
their product was injuring kids and contaminating our homes, that
alone is reason for you to order them to step up to the plate and
help clean up the mess.

A. 5153 (119:7920).%°

% This is only a smattering of examples. As even a quick glance at the closing argument
reveals, Plaintiff’s closing was a highly-charged and improper plea for the jury to base liability
on failure-to-warn and “bad conduct” irrelevant to the nuisance cause of action as defined by the
trial court. See A. 5143 (119:7910) (Sherwin-Williams “knew that it could cause brain damage.
They knew it killed kids, and they even knew how it happened, and they chose to sell it
anyway.”); A. 5144 (119:7911) (“The defendants’ failure to do the right thing has harmed tens of
. thousands of Rhode Island’s children. . . . If you make a product that hurts people, then you
should stop selling it. And if after you stop selling it, so that it doesn’t get any worse, you should
go back and you should help take care of any of the damage you’ve already caused.”); A. 5158
(119:7925) (“Then they were told the vital factor concerning toxic materials is to intelligently
safeguard the public. Intelligently safeguard the public. Did these defendants do that? They did
absolutely nothing to safeguard the public.”); A. 5160 (119:7927) (“These defendants didn’t take
advantage of one single precaution to protect the public, not one. You go through every single
exhibit that you’ll have in the deliberation room, if you want, and you will not find one
precaution that they took.”); A. 5160-5161 (119:7927-7928) (“And in 1939, after 1939, after
being told all this, Sherwin-Williams and National Lead continued to put out lead for use in paint
for thirty more years. And for over a decade they didn’t have even have any kind of
precautionary label on it after that.”); A. 5162 (119:7929) (“Ladies and gentlemen, this was
reckless driving through a school zone. And it was reckless driving through a school zone back
then, and it’s reckless driving through a school zone today. It was wrong back then, and it’s
wrong today.”); A. 5167 (119:7934) (“Not a one, not a single one of these defendants said stop
it. Not a single one of them said, not a single one of them, quit the LIA to protest their conduct.
Not a single one of them did the right thing and tried to put an end to this disgraceful chapter in
America’s corporate history.”); A. 5176-5177 (119:7943-7944) (“The LIA reports to its
members that lead is under constant attack because of the serious health consequences. All that
is going on. So, what do Sherwin-Williams and National Lead decide to do? Do they finally
decide to do the right thing? Did they get out of the poisonous lead business? Do they warn?
No. Instead they go on a promotional frenzy to promote their lead.”). This last comment was
particularly improper as to Sherwin-Williams since the document to which counsel was referring,
Plaintiff’s Exhibit 185, did not come into evidence against Sherwin-Williams.
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The trial court erroneously allowed Plaintiff to try a dismissed products liability case and
to make repeated, highly-charged, and emotional products liability arguments in closing in a case
where Plaintiff had voluntarily dismissed with prejudice its tort claims, including its failure to
warn claim, in apparent recognition of the fact fhat it could not sétisfy tﬁe elements of the ciaim.
This, without more, is grounds for a new trial. See Broaddus v. Fla. Power Corp., 145 F.3d 1283,
1285-88 (11th Cir. 1998) (reversing and remanding for new trial because statements. made by
counsel during closing argument regarding a dismissed claim “confused the issues and blurred
the line between the two distinct causes of action”); Brown v. Nat’l Acad. of Scis., 844 A.2d 1113,
1124-25 (D.C. Ct. App. 2004) (affirming trial court’s grant of new trial due, in part, to improper
references during closing argument to claims dismissed from the case).

Compounding the prejudice, the trial court allowed Plaintiff to take advantage of its
dismissal of product liability claims by refusing to instruct the jury about the legal elements of
the claim and defenses in those actions. See, e.g., A. 5545, 5546, 5547, 5548-5549, 5550
(Sherwin-Williams’ Proposed Jury Instruction Nos. 1, 2, 3, 4, and 5). For example, had Plaintiff
maintained a failure to warn claim, Defendants would have defeated the claim through the
well-settled rule that a manufacturer does not have a general duty to warn the public at large; it
has a duty to warn only purchasers and foreseeable users of its products. See Carrier v. Riddell,
Inc., 721 F.2d 867 (1st Cir. 1983); Restatement § 402A, cmt. a, 0. Similarly, if a purchaser is a
knowledgeable or sophisticated user, there is no duty to warn the user of risks about which the
user has knowledge or should have knowledge thro-ugh the relevant trade. Restatement § 388,
cmt. k; Duanev. Okla. Gas & Elec. Co., 833 P.2d 284, 286 (Okla. 1992). In addition, this Court
has long recognized, “[a]s a general rule, [that] component manufacturers and sellers should not

be liable under this section unless the component part itself was defective when it left the
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manufacturer.” Buonanno v. Colmar Belting Co., 733 A.2d 712,716 (R.1. 1999). Apart from
these well-established common law defenses, the “Effect of Alteration of Product After Sale”
statute (the “Immunity Statute™), R.I. Gen. Laws § 9-1-32, prevents liability under a theory of
failure to warn where a product is altered or mddiﬁed. R. I Gen. Laws‘§ 9-1-32(b); see also
supra pp. 18-19.

In light of these numerous defenses that would have defeated any formal failure-to-warn
or products claims by Plaintiff, Defendants proposed several jury instructions that would have
given the jury a framework with which to evaluate the failure-to-warn and products argument
and evidence that permeated the trial. For example, Defendants’ Proposed Jury Instruction
Number 26 provided that “[i]f a product has been altered or modified since the time it was
manufactured and the subsequent alteration or modification was a substantial cause in bringing
about the injury complained of, then a manufacturer cannot be liable for the injuries resulting
from the subsequent modification or alteration of the product.” See A..5565. In addition,
Defendants requested an instruction that “[a]s a general rule, a manufacturer of a raw material or
component part that is not defective and that is incorporated by another entity into a finished
product sold to consumers is not responsible for any injuries that may be caused by that finished
product.” A. 5559 (Proposed Jury Instr. 21). Finally, Defendants proposed a number of
instructions explaining principles such as the consumer’s duty to maintain a product (see A. 5566
(Proposed Jury Instr. 27)), the absence of any duty of a manufacturer to furnish a product that
will last forever, and the lack of manufacturer liability when a product is misused or use;i beyond
its useful life. See A. 5567, 5568 (Proposed Jury Instr. 28, 29).

The trial court, however, did not give any of these instructions requested by Defendants.

That is, the trial court allowed Plaintiff to drop its failure-to-warn and products claims
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“formally,” but to introduce evidence germane only to those claims and argue them in closing as
a basis for liability, while not explaining to the jury the various applicable elements of the claim,
scope of any duty, and defenses that would have defeated the claims and that caused Plaintiff to
dismiss them voluntarily.

In its post-trial decision, the trial court retreated to its reasoning that “the State’s claim is
not a products liability claim,” but a nuisance claim. A. 403 (Rule 50/59 Op. at *161). Merely
placing the label “public nuisance” on a failure-to-warn claim, however, does not alter the nature

(111

of Plaintiff’s claim, just as “‘[1]abeling a cat a dog certainly will not cause a cat to bark.”” In re
Advisory Opinion to House of Representatives (Casino II), 885 A.2d 698, 707 n.8 (R.I. 2005)
(quoting late Rhode Island Supreme Court Justice John P. Bourcier). This Court has repeatedly
held that plaintiffs cannot bypass legislative judgments or well-established legal principles
through “artful pleading.” Lotring v. Philbrook, 701 A.2d 1034, 1034 (R.1. 1997) (holding that
plaintiff could not avoid legislative abolition of the alienation of affection cause of action by re-
packaging the claim as emotional distress); see also Cohen v. .Harrington, 722 A2d 1191, 1195
(R.I. 1999) (holding that state legislature could not avoid implications of federal and state tax
and constitutional law on property taxes “simply because the Legislature has chosen to label the
tax as an excise tax”).

Plaintiff’s “public nuisance” claim centers on product ingredients, lead pigments.
Plaintiff’s primary theory at trial and in its closing argument was failure to warn. Plaintiff seeks
to impose liability on Defendants for their manufacture, promotion, and sale of products. The

claim looks like a products claim, feels like a products claim, was argued as a products claim, is

based on a products theory, and sounds like a products claim. To change the Court’s metaphor
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slightly, it may be labeled a cat-like nuisance, but Plaintiff’s case was a dog of a products claim,
and it’s barking.

In addition, the trial court reasoned that the “failure to warn” evidence and argument
went to Defendants’ “knowledge” of lead pigménts’ hazard. See A. 38§ (Rule 50/59 Op. at.
*102). Under the Restatement, the court explained, one should examine whether “the actor
knows or has reason to know” of the interference’s effect on the public right to determine
whether the interference was reasonable.: Id. (quoting Restatement § 821B) (emphasis supplied
by the trial court). As NL explains, see NL Br. at 71-77, the jury was never given this instruction
about knowledge. Indeed, the trial court refused to give an instruction on knowledge and
adopted the knowledge rationale after the jury verdict was rendered. As a result, the jury could
not have known to use the knowledge and failure to warn evidence only in the limited manner
the lower court proposed.

Defendants’ supposed knowledge and failure to warn, to be clear, dominated the trial and
Plaintiff’s closing. This evidence never should have been admitted. It was irrelevant. It was
unfairly prejudicial, and a new trial is required to overcome its taint.

3. The trial court erroneously allowed Plaintiff to prove harm today
through fifty-year-old inflammatory news reports.

The trial court also erred by allowing Plaintiff to show harm today through highly
inflammatory anecdotal evidence from 50 or more years ago, rather than actual, current instances
of elevated blood lead levels that Defendants could have examined and refuted. Over objection,
Plaintiff attempted to show a public injury today by introducing and repeatedly commenting on
three newspaper articles from 1949 and 1954 that report the tragic deaths of three young children

purportedly after ingesting lead, one dying on Christmas Day. See A. 1500, 1502, 1503 (P’s
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Exhibits 197,*' 199,32 and 200*); A. 4787-4790, 4793-4799, 4874-4877 (105:6095-6098,
105:6101-6107; 107:6356-6359). Of course, those articles have nothing to do with risk today.
They were used to secure a verdict based on emotion and sympathy. None of these deaths was
ever linked to a Defendant. In fact, Sherwin-Williams had stopped making white lead carbénate
pigment by mid-1947. See A. 2895 (74:1657). Moreover, these deaths concerned specific
properties and instances of harm, but evidence about those specific properties and harm (or any
property or harm for that matter) was denied to Defendants.

These articles never should have been admitted. There was no evidentiary foundation
tying these events to any Defendant. They contain hearsay within hearsay, which no applicable
hearsay exception overcomes. See R.L R. Evid. 802. In addition, the articles were irrelevant,
because there was no evidence that any Defendant’s lead pigments injured the children in the
articles. See R.I. R. Evid. 401. It was not even clear that, in all instances, lead pigments in
paints were at issue. The articles were also highly inflammatory-—a fact exploited by Plaintiff’s
counsel in an improper closing argument. Counsel repeatedly referred to the dead children, in
particular the Christmas-Day death of a three-year-old, telling the jury that Exhibit 197 was “the
obituary from The Providence Journal in December of 1949. It tells a story of the death of a
three-year-old boy named Richard Phalen. Richard died on Christmas Day in 1949. While we
were here in trial, the fifty-sixth anniversary of his death passed by. He would’ve been 59 years
old today.” A. 5140 (118:7861). Similarly, Plaintiff’s counsel argued that “[y]ou heard about

children dying on Christmas Day because of lead poisoning. You heard siblings who survived

3! A Child Death Laid to Paint Chewing, Providence Journal (Dec. 1949).
32 Poisoning by Paint Seen as Boy Dies, Providence Journal (July 23, 1954).
*? Evening Bulletin (Aug. 16, 1954).
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lead poisoning, but they had comas and seizures and brain swellings. And you heard about all of

those children suffering year after year after year.” A. 5123 (1 18:7762).**

3* As out-of-bounds and prejudicial as this particular closing argument was, it was far
from the only conduct by Plaintiff’s counsel in closing that crossed the line. Elsewhere in this
Brief, Sherwin-Williams has described how, in the closing argument, Plaintiff’s counsel invited
the jury to base Defendants’ liability on constitutionally protected conduct (see supra pp. 58, 66-
67); trumpeted a theory of liability that had been voluntarily dismissed from the case (see supra
pp- 73-75); and accused them of being racists (see supra pp. 73-74). Plaintiff did not stop there.
Plaintiff improperly cast aspersions at Defendants for having the nerve to exercise their
constitutional right to cross-examine witnesses, telling the jury that “it is shameful, it is
absolutely shameful that these defendants chose as a trial strategy to try and bring down the
credibility of two of the world’s leading experts in the area of the history of our public health.”
A. 5165 (119:7932). Counsel further vilified Defendants in its closing argument by linking them
to criminal arsonists. In closing, Plaintiff’s counsel asked the jury to “look at how these
defendants defended themselves over the last four months,” and then proclaimed:

The entire defense in this case, ladies and gentlemen, you know
what it’s like? Reminded me of? It’s like the arsonist who starts a
fire and then they blame the fire department for not getting there
quick enough or not doing enough to put out the fire. Or worse,
the arsonist blaming the homeowner for not having a smoke
detector. That’s what their defense is. None of these actions, none
of them, even if true, should relieve the arsonist of responsibility
for starting the fire. The arsonist started the fire, just like these
defendants started the public health tragedy and set it in motion by
selling and promoting poisonous lead when they knew better in the
first place. .

A. 5186-5187 (119:7953-7954) (emphasis supplied).

Importantly, at the time Plaintiff’s counsel likened Defendants to arsonists, Rhode Island
was consumed by a highly publicized and very emotionally charged tragedy involving a fire at
the Station nightclub in West Warwick that resulted in 100 deaths. Just three days before
Plaintiff’s counsel made the “arsonist” closing argument, a guilty plea was entered in connection
with that fire in a courtroom across the hall from where the trial took place, an event obvious to
the jury due to the intense media coverage and extra security in the courthouse. In light of the
highly publicized nature of the West Warwick fire and the extreme proximity in time and place
of the guilty plea connected to the fire, the jury would have understood Plaintiff counsel’s
characterization of Defendants as arsonists as likening them to the man who pleaded guilty in the
West Warwick fire case—a man vilified at the time for causing so many horrible deaths.
Defendants moved for a mistrial based on this improper and highly inflammatory argument. A.
5208-5210 (119:7975-7977). The court, however refused to grant a mistrial or give an
instruction that specifically addressed the arsonist accusation. A. 5333-5335 (120:8107-8109).
In its post-trial decision, the trial court erroneously concluded that this argument “is within the
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In its denial of Defendants’ post-trial motions, the trial court resorted, yet again, to its
knowledge rationale, concluding that “the documents were admissible to demonstrate that reports
of harmful effects of lead were public knowledge during the relevant time periods.” A. 408
(Rule 50/59 Op. at *183). However, the state of “public knowledge” w‘as not an issue in this
case. The jury was never given any instruction whatsoever on “public knowledge” and was told
that Defendants’ knowledge was irrelevant. See NL Br. at 71-77. Plaintiff never proved,
moreover, that Sherwin-Williams or any.other Defendant saw the articles or that the
circumstances described in the articles exist today. Because the articles were improperly
admitted and used to inflame the passions of the jury, the jury’s verdict should be set aside and a
new trial granted. See Marley v. Providence Journal Co., 134 A.2d 180, 185 (R.I. 1957) (“[T]he
error in admitting the editorial [newspaper article] was prejudicial to such an extent that only a
new trial can cure it.”); Sipsas v. Nevada, 716 P.2d 231, 234 (Nev. 1986) (finding court abused
its discretion in admitting autopsy photograph of child where photograph’s “prejudicial effect . . .
outweighed any possible probative value”); see also R.I. R. Ev1d 403.

B. The Trial Court Erred In Failing To Instruct The Jury That Plaintiff Was

Required To Satisfy The Heightened Standard Of Clear And Convincing
Proof.

The trial court erred in instructing the jury that Plaintiff’s proof was governed by the
“preponderance of the evidence” standard. For two independent reasons, the clear and
convincing standard applied, and a new trial is required to correct the court’s misstatement of the

law. See Baccariv. Donat, 741 A.2d 262, 264 (R.I. 1999).

(continued...)

bounds of proper argument.” A. 413 (Rule 50/59 Op. at *202). On its face, the closing
argument, in this piece and in its entirety, was well out of bounds and justifies a new trial.
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1. Because Plaintiff sought a mandatory injunction, the jury should have
been instructed under the clear and convincing evidence standard.

It is well established that “[t]he dramatic and drastic power of injunctive force may be
unleashed only against conditions generating a presently existing actual threat; it may not be
used simply to eliminate a bossibility of a remote future injury, or a future invasion of rights, be
those rights protected by statute or the common law.” Holiday Inns of Am., Inc. v. B & B Corp.,
409 F.2d 614, 618 (3d Cir. 1969). When a court seeks to implement a remedy by way of an
order requiring a party to take certain acﬁons, the proceedings are in the nature of a mandatory
injunction and must demonstrate a clear and convincing showing of irreparable harm. See R.I.
Civil Prac. & Proc. § 473 (an injunction that requires a person to perform some act is a
“mandatory” injunction; due to the extraordinary character of the remedy, it should only be
granted in cases of great urgency. and when the right of the complainant is very clear);
Kucukkaya v. Demirgioglu, No. 85-04000, 1985 R.1. Super. LEXIS 116, at *9 (R.I. Super. Ct.
Dec. 18, 1985) (“[ A] request for a mandatory injunction is governed by stricter standards than
that of an injunction which merely maintains the status quo.”); SW Indus. v. Aetna Cas. & Sur.
Co., 646 F. Supp. 819, 824 (D.R 1. 1986) (the affirmative nature of the conduct that SW is
requesting of the defendants requires that the requested injunction be characterized as mandatory;
here, plaintiff failed to show that they faced a threat of irreparable harm, and the motion for
injunctive relief was denied).

In the public nuisance context in particular, when a party seeks to remedy a claimed
public nuisance through injunctive relief, the requested remedy of abatement is a mandatory one,
and the plaintiff must prove its entitlement to this remedy by “clear and convincing” evidence.
See Pine v. Kalian, 723 A.2d 804, 805 (R.1. 1998) (“finding of the trial court clearly support the

issuance of a mandatory injunction™) (emphasis added); see also City of Whitehall v. Zageris, No.

-83-



98AP-1068, 1999 WL 355820 (Ohio Ct. App. June 3, 1999) (city sought injunctive relief in
order to abate the purported “public nuisance” created by the deteriorated condition of the real
property and structure built on the real property; trial court did not err in issuing injunction as to
the personal property because the court’s factuél determinations and re‘sulting rulings as to ;:he
personal property were supported by clear and convincing evidence); Spenard Action Comm. v.
Lot 3,902 P.2d 766, 774-75 (Alaska 1995) (citing cases in numerous jurisdictions standing for
the proposition that the correct standard of proof in nuisance abatement actions is clear and
convincing).

There can be no question that the heightened standard applicable to mandatory
injunctions applies here. Damages were no longer in the case when it went to the jury, and
Defendants have not made lead pigments for residential use for 30 years. As a result, there is no
current, ongoing conduct of the Defendants that could be subject to a prohibitory injunction. The
remedy Plaintiff seeks, abatement, would require Defendants to take affirmative steps in
connection with lead remediation.

Despite the mandatory nature of the abatement remedy re_quested, the trial court failed to
instruct under the “clear and convincing” standard at trial. At the time the parties argued jury
instructions, Defendants contended that Plaintiff was not entitled to the mandatory injunctive
order of abatement unless it first obtained jury findings based on a “clear and convincing
standard.” See A. 5532-5533 (07/08/05 Defendants’ Memorandum of Law in Support of their
Proposed Jury Instruction for a “Clear and Convincing Evidence” Standard of Proof at 1-2)
(“[BJecause the Court’s determination on any request for equitable relief must be consistent with
the jury’s findings of fact, and because the State seeks present relief for future harms, the Court

should instruct the jury that the State must prove its case by clear and convincing evidence.”).
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Plaintiff responded that it was not required to meet this standard. A. 5541 (See 07/15/05
Plaintiff’s Memorandum in Opposition to Defendants’ Memorandum of Law in Support of their
Proposed Jury Instruction for a “Clear and Convincing Evidence” Standard of Proof at 6) (“[T]he
jury should be instructed that its finding that leéd paint constitutes a pul;lic nuisance in Rhode
Island be based on a preponderance of the evidence.”); A. 5540 (id. at 5) (“The standard of proof
required for injunctions does not apply to this cause of action because the State is not seeking
injunctive relief.”); A. 5541 (id. at 6) (“A clear and convincing standard of proof, while
appropriate in the context of injunctive relief, does not apply and should not be used in public
nuisance cases.). As a result, the incorrect, more lenient, preponderance of evidence standard
was used at trial. See A. 314-315 (120:8119-8120).

Defendants were prejudiced by this misstatement of the law, because Plaintiff could not
have satisfied the heightened standard. The trial court, itself, observed that Plaintiff’s evidence
was “thin.” See A. 376 (Rule 50/59 Op. at ¥47) (“This Court has had opportunity in another
context to remark that the evidence of Rhode Island conduct was “thin at best’ for purposes of
imposing punitive damages.”). In ruling on the post-trial motion, the trial court held that the
higher burden of clear and convincing evidence did not apply because Plaintiff alleged a
nuisance that presently existed and not merely an anticipated or proposed nuisance. A. 404
(Rule 50/59 Op. at *166). In so ruling, the Court misapprehended the legal standards governing
Plaintiff’s evidentiary burden. The clear and convincing standard applies for the separate and
independent reason that Plaintiff sought a mandatory injunction.

2. The anticipatory nature of the nuisance, separately, required a clear
and convincing instruction.

In addition, clear and convincing evidence standard applied, because the nuisance

encompasses future harms. This Court has held that a court can exercise its equitable power to
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prevent a future nuisance only when the public injury is more than “mere conjecture.” O’Reilly v.
Perkins, 48 A. 6, 6 (R.I. 1901). As aresult, where the nuisance involves a future injury, “the
evidence must show clearly and convincingly that substantial damage to the complainant’s
property or business will be practically certain fo result from the 'operat'ion by the respondeﬁt of
the business against which an injunction is sought.” Otto Seidner, Inc., v. Ralston Purina Co., 24
A.2d 902, 909 (R.I. 1942). In Berberian v. Avery, 205 A.2d 579 (R.1. 1964), this Court rejected
a nuisance claim where Plaintiff sought to enjoin the City’s “spraying the residential property . . .
with lethal nonselective toxic chemicals which it is alleged ‘will kill outright or have serious sub-
lethal effects on many living things which ingest or contact them, directly or indirectly.””

Id. at 580. The Court reasoned that “a bill seeking injunctive relief premised on nuisance is
demurrable where the factual allegations go no further than to set forth speculative or conjectural
injuries unaccompanied by assertions that they will in fact happen or where such allegations are
limited to averments of an apprehension of injury or restricted to the conclusion that irreparable
mjury will result.” Id. at 582 (emphasis added).

Because the alleged nuisance is based in part on a future threat of harm, Defendants
proposed the following instruction: “the State must prove that significant injury to that right is
practically certain to occur. Consequences which are contingent or speculative are not properly
considered.” A. 5556 (Proposed Jury Instr. 12). Over Defendants’ objection, the court rejected
this proposed instruction and instructed the jury that:

Harm or injuries necessary for a public nuisance to exist may be . . .
either actual present harm or the threat of likely future harm. The
threat of likely future harm means harm likely would occur in the
future which the public ought not have to bear as a result of a
condition which exists today. A threatened harm may be

unreasonable if the condition is of such a continuing nature or is
likely to produce such permanent or long-lasting consequences as
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to have a substantial effect upon the public health, safety, peace,
comfort or convenience.

A. 321-322 (120:8126-8127). This instruction is irreconcilable with the standard of “clear and
convincing evidence of practically certain future harm™ established in O Reilly, Otto Seidner,
and Berberian.

The trial court held in its post-trial decision that the clear and convincing standard had no
application because in its view Plaintiff alleged a current nuisance—lead pigments’ current
presence in the State. A. 404 (Rule 50/5‘9 Op. at *164). This rationale does not excuse the
court’s facially erroneous instruction that invited the jury to impose liability for a future injury
under the wrong legal standard. Given the ambigu'ous jury instructions and verdict form, the
verdict could be premised in whole or in part on the risk of future harm.

The evidence certainly would have allowed the jury to render a verdict under the
incorrect legal standard. Plaintiff’s experts repeatedly testified that the mere presence of lead
pigments in paint, without more, is not presently injurious. Dr. Philip Landrigan, admitted that
children cannot be “poisoned” by intact lead paint. A. 2567, 2611 (66:426, 67:566). June
Tourangeau, another Plaintiff expert, admitted that intact lead paint has never poisoned a child.
A. 2761, 2805 (70:1128; 71:1239). Dr. Patricia Nolan, another Plaintiff expert and former State
Health Director, opined that “the only way you really get a harm is when the lead that’s in the
environment gets into the body of the child.” A. 3354 (83:2976). According to Dr. Nolan,
“[h]omes with intact paint (no damage or chipping) and no friction surface containing lead paint
are probably lead safe.” A. 3263-3264 (79:2365-2366).

The only harm Plaintiff proved from intact lead paint, which equates to presence, is its

potential to deteriorate and become a hazard in the future. See A. 2575 (67:465).
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C. The Trial Court Erred In Failing To Grant A New Trial Given Plaintiff’s
Failure To Disclose Critical Public Health Data Disproving Its
Representations To The Jury And In Discovery.

Most troubling, the trial court failed to grant a new trial in light of Plaintiff’s failure to
disclose evidence in its sole possession at the time of trial disproving it‘s erroneous represeﬁtation
to the jury that the incidence and prevalence of elevated blood lead levels in Rhode Island were
not continuing to decline under the State’s current approach to lead hazards. This withheld
information went to the heart of this trial—whether a public nuisance exists in Rhode Island and
whether abatement is necessary to prevent future harm—and was crucial to Defendants’ case.

At trial, Plaintiff and its experts relied on 2004 public health data from the “LESS
database,” which the Rhode Island Childhood Lead Poisoning Prevention Program maintains to
track lead screening results in the State. These data formed the core of Plaintiff’s claims that the
cumulative presence of lead pigments in the State is a public nuisance. See, e.g., A. 2499-2500,
2510-2513, 5128-5129 (64:23-24, 65-68, 118:77.67—7768).

More importantly, Plaintiff used the data to argue to the jury that Rhode Island’s lead
prevention programs had reached the limits of their effectiveness and that elevated blood lead
levels in the State had “plateaued.” At trial, one of Plaintiff’s witnesses testified that the decline
previously seen in the incidence of children with EBLs had leveled off. See A. 4863-4866
(106:6217-6220). Thus Plaintiff argued: “Ladies and Gentlemen, we’ve reached a plateau.
We’ve gone as far as the secondary measures of enforcement and the screening program can take
us.” A. 5137 (118:7858) (emphasis supplied). Further, Plaintiff ciaimed, “[w]e also know that
in 2004 more than 1,100 Rhode Island children—there’s actually 1,167 children, real children
with real families, who tested positive for lead poisoning . . . . We know that Rhode Island has
made great strides but that today too many children still have lead poisoning.” A. 5127

(118:7766). “But if you’ll remember what Dr. Shannon told you, he was asked if lead poisoning
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and the treatment of lead poisoning was a public health success story, and he said yes because
the numbers have come down. But he said there’s been a plateau recently and that it is still a
public health menace.” A. 5128 (118:7767) (emphasis supplied). At the time these arguments
were made, the State had real-time public healfb data proving the mg@ent false.

The year-end 2005 public health data in Plaintiff’s sole possession during the trial
directly contradicted its “plateauing” theme. There can be no question that the data were in the
State’s possession at the time of trial. An internal January 31, 2006 memorandum refers to the
data. See A. 422-423 (Rule 50/59 Op. at *241-43). The year-end 2005 data demonstrated,
confrary to Plaintiff’s representation to the jury, that the incidence of elevated blood lead levels
in that year had the steepest decline since the late 1990s, down from 1,167 cases in 2004, to 621
cases in 2005. See A. 6055 (Rhode Island Dep’t Health, Childhood Lead Poisoning In Rhode
Island: The Numbers 2006 at 17). Of the 33,156 children tested, .01% had an ele\(ated blood
lead level. Id. This downward trend has been further confirmed by the most recent analysis of
the 2006 public health data, which concluded that the incidence declined further from 621
children in 2005, to 500 children in 2006. A. 6052-6053 (id. at 4-5). Incidentally, this decline
more than satisfied the State’s goal for the year, to reduce the incidence to fewer than 520
children. A. 6053 (id. at 5).

The year-end 2005 data, which only the State possessed, made Plaintiff’s theory of the
case wrong. There has been no plateau; the existing regime is working, and working beyond the
State’s professed goals. As a result, Plaintiff procured a verdict by misrepresenting to the jury
the fundamental fact of whether the existing statutory scheme is sufficient. This
misrepresentation, even if innocent, severely prejudiced Defendants and mandates a new trial.

R.L R. Civ. P. 60(b)(3); see Pari v. Pari, 558 A.2d 632, 637 (R.I. 1989) (defining
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“misrepresentation” as “a manifestation by words or other conduct by one person to another that,
under the circumstances, amounts to an assertion not in accord with the facts,” and holding that
even innocent misrepresentation may warrant a new trial); Tonneti Enters., Inc. v. Mendon Rd.
Leasing Corp., No. 06-0704, 2006 R.1. Super. LEXIS 35, at *27-28 (R.L Super. Ct. Apr. 18,
2006); Anderson v. Cryovac Inc., 862 ¥.2d 910, 923 (1st Cir. 1988).

In addition, Plaintiff’s failure to disclose this evidence violated its continuing obligation
to provide evidence responsive to a discovery request and to correct discovery responses
rendered incorrect with the passage of time. See R.I. R. Civ. P. 26(e)(2)(B). Defendants
requested the LESS data in discovery, and asked Plaintiff to supplement its response to this
request as more current data became available. During trial, Defendants requested the State
provide an update of the most recent LESS data through year-end 2005. But the State refused.
See A. 422-423 (Rule 50/59 Op. at *239-*243). The data not only disproved Plaintiff’s theory at
trial but also rendered its previous discovery responses inaccurate, which independently provides
a ground for a new trial. See Anderson, 862 F.2d at 928-30.

CONCLUSION

For the reasons stated in Parts I, II, and III of this Brief, Sherwin-Williams, NL, and
Millennium respectfully request that this Court grant the appeal, reverse the judgment of the
lower court and remand the case for entry of judgment in their favor. Alternatively, for the
reasons stated in Part IV of this Brief, Sherwin-Williams, NL, and Millennium ask this Court to

grant their appeal, vacate the judgment below, and remand the case for a new trial.
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