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UNITED SUATES DISTRCT COUPY - IN THE UNITED STATES DISTRICT COURT .‘ :

omempstactormssssir FOR THE NORTHERN DISTRICT OF MISSISSIPPI
. DELTA DIVISION

JIM HOOD, Attorney General, ex rel.,
THE STATE OF MISSISSIPPI, Acting for
itself and Parens Patriae for and on behalf of the

People of the State of Mississippi, Plaintiff
VS. ’ CIVIL ACTION
NO.4. Db
THE CITY OF MEMPHIS, TENNESSEE, AND
MEMPHIS LIGHT, GAS & WATER DIVISION Defendants
COMPLAINT
PARTIES
PLAINTIFF
1. Jim Hood, the duly elected and present Attorney General of the State of

Mississippi, according to law and equity, brings this action on behalf of Plaintiff, the State
of Mississippi, acting for itself and parens patriae for and on behalf of the People of the
State of Mississippi ("the State").

2. The State is a sovereign body politic governed by the Constitution and laws
of Mississippi and, as such, is authorized, entitled and required to bring this action pursuant
to law. This interstate suit concerns, inter alia, matters of state-wide interest and is brought
by the State on behalf of itself and certain of its agencies, boards and commissions,
including the Mississippi Department of Environmental Quality ("MDEQ").

3. Under the Mississippi Constitution of 1890 and other laws of the State of

Mississippi, including Mississippi's common law or decisional law, and including, among
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other applicable laws, Mississippi Code Annotated Title 51, Chapter 3, Article 1, Sections

51-3-1, et seq., the State has certain rights and duties and is responsible, in the exercise

of its police powers, for management, supervision, control, regulation, enforcement and

use of the water resources of Mississippi for purposes of, inter alia, the following:

(a)

(b)

(c)

(d)

(e)

Promotion, expansion and protection of the rights, interests and
general welfare of the State and the People of Mississippi;
Enforcement of requirements that the water resources owned by, and
subject to the right of use of, the State and Mississippi landowners
and riparians be put to reasonable and beneficial use to the fullest
extent for the State and the People of Mississippi;

Prevention and prohibition of, and prosecution of claims and issues
relative to, the unlawful and unreasonable diversion, taking and use,
or unlawful and unreasonable methods of diversion, taking and use,
of such water resources;

Protection and conservation of the quantity and quality of such water
resources to ensure reasonable and beneficial use thereof in the
interest of the People of Mississippi and for advancement and safe-
guarding of the State's correlative rights in such water resources;
Supervision, administration, regulation and advancement of the
policies and public laws of Mississippi, and resort to judicial remedies
available under common law and such other measures as necessary

to effectively and efficiently preserve, conserve, manage, protect,
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control, develop and use Mississippi's water resources for reasonable,
beneficial purposes.

4. The State owns and exercises rights, interests, entitlements, privileges and/or
duties whicvh éuthorize and empower the State to act for itself and parens patriae herein.

DEFENDANTS

5. Defendant, Memphis Light, Gas & Water Division is a division of Defendant,
the City of Memphis, Tennessee, both of whom are often collectively referred to herein as
"MLGW." MLGW is a non-resident foreign municipal utility company, organized and
existing by virtue of an amendment to the Memphis City Charter, Chapter 381 of the
Private Acts of the General Assembly of Tennessee, adopted March 9, 1939, as amended,
whose address is 220 South Main Street, Memphis, Tennessee 38103, and who is now,
and at all times pertinent hereto has been, doing business in Mississippi and, as a result
of the acts complained of herein, has committed, and continues to commit, torts in whole
or in part in Mississippi for purposes of, inter alia, Miss. CODE ANN. Section13-3-57 (1972
& Supp. 2003).

6. Pursuant to Rule 4(j)(2), FED. R. Civ. P., MLGW may be served with process
by delivery of a copy of a summons and this Complaint to, and service of same upon, its
President and Chief Executive Officer, Joseph Lee, lll, or as prescribed by applicable law.

7. MLGW, the nation's largest three-service municipal utility, provides electricity,
gas and water to its customers in Shelby County, Tennessee, including the City of
Memphis, and also engages in direct business or commerce in Mississippi through its
electric and gas interconnections and gas distribution activities, as well as through sales

of water to customers located in Mississippi, such as the City of Olive Branch, Mississippi.
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8. Additionally, MLGW owns and operates one of the largest artesian water
systems in the world and, as a result, the City of Memphis is the largest city in the world
that relies solely on artesian water wells for its water supply, despite the close proximity
and availability of an adequate alternative source of supply from the nearby Mississippi
River. In fact, approximately one-third (1/3) of the City of Memphis' artesian water supply,
or about 60,000,000 gallons per day (60 MGD), comes from high-quality aquifer
groundwater unreasonably and unlawfully diverted and withdrawn by MLGW from
underneath lands situated exclusively within the State of Mississippi, and belonging to the
State and the overlying residential, commercial, agricultural and municipal owners of these
groundwater resources as set forth in Paragraph Nos. 15 through 22 (and subparts) hereof.

JURISDICTION AND VENUE

9. Jurisdiction in this interstate groundwater dispute is proper in this Court under
28 U.S.C.A. Sections 1331 & 1332 inasmuch as, inter alia, there are presented herein
certain federal questions calling for application of federal and/or interstate common law,
in addition to state law, and because there exists complete diversity of citizenship between
the parties. The amount in controversy exceeds the sum or value of seventy-five thousand
dollars ($75,000.00) exclusive of interests and costs.

10. Venue in this cause is proper in this Court under 28 U.S.C.A. Sections

1391(a)(2) & (b)(2).
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INTRODUCTION

NATURE OF DISPUTE

11.  This is an interstate groundwater action in which the State, for itself and for
the People _c’)f Mississippi, seeks damages and/or just compensation, declaratory
judgment(s) and/or injunctive relief for MLGW's unlawful diversion and excessive and
unreasonable withdrawal of high quality groundwater from the portion ofthe Memphis Sand
Aquifer underlying Mississippi lands in direction violation, destruction or diminution of the
rights and interests of the State, including, inter alia, the correlative rights and rights of
reasonable and beneficial use of groundwater belonging to the State and its citizens.

NATURE OF RELIEF SOUGHT

12. Damages. The State seeks past, present and future damages in an
aggregated amount, sum or value estimated to be in a range of several hundreds of
millions of dollars for MLGW's unlawful diversion and withdrawal of the State's
groundwater. The State reserves the right to supplement its allegations regarding the total
amount of and/or bases for such damages.

13.  Declaratory Judgment(s). The State seeks certain declaration(s), including

those set forth in Paragraph Nos. 56(a)-(j) hereof, establishing, among other things, that
(a) MLGW is, and has been, taking the State's groundwater and violating Mississippi's
water rights by virtue of its continuous and repeated wrongful diversion and excessive,
unreasonable withdrawal or misappropriation of the State's groundwater and that (b)
MLGW is liable for and must pay the State monetary damages for the unjust benefits

derived by MLGW based upon or measured by, inter alia, the fair market value or monetary
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equivalent of the billions of gallons of groundwater taken by MLGW from the State and/or
any values obtained, amounts received and/or profits recovered or realized by MLGW,
along with all other damages and forms of relief and declarations claimed herein.

14. Injunctive Relief. The State seeks an order(s) enjoining MLGW to, inter alia,

(a) stop immediately, or as soon as practicable, its wrongful diversion and excessive,
unreasonable withdrawal of the State's groundwater from the Memphis Sand Aquifer
and/or to (b) plan, fund, construct, implement and operate an alternate water treatment
plant to access and use water from other nearby abundant and available sources, such as
the Mississippi River, as a substitute for the water MLGW is withdrawing and taking from
Mississippi.

STATEMENT OF FACTS
COMMON TO ALL CLAIMS

15.  The Memphis Sand Aquifer, or "Sparta Aquifer" as it is known in Mississippi
("the Aquifer"), is an underground reservoir that underlies hundreds of square miles in
West Tennessee and Northern Mississippi, along with other lands.

16. The Aquifer, consisting of a 400-900 foot thick layer of very fine to very
coarse sand interlaced with beds of clay and silt, is an optimum source of high-quality
water supply for Mississippi riparian owners and the State. It constitutes a unique and
extremely valuable natural resource of the State. In fact, the groundwater from the Aquifer
is considered to be among the best water sources in the United States.

17. MLGW, the largest user of the Aquifer, is currently, and has been for many
years, taking massive quantities of Mississippi's portion of the groundwater, thus exceeding

and/or overdrafting its rightful share of the Aquifer and is withdrawing, without permit, right
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