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U.S. DISTRICT COURT
N.D. OF ALABAMA

N THE UNI TED STATES COURT OF APPEALS

FOR THE ELEVENTH Cl RCU T

07-13591-J

I N RE:

RI CHARD F. SCRUGGS, and
THE SCRUGGS LAWFIRM P. A,

On Petition for Wit of Mandanus and
Prohibition to the United States
District Court for the
Northern District of Al abama

RESPONSE OF WLLIAM M ACKER, JR TO
ORDER ENTERED ON AUGUST 31, 2007

Wlliam M Acker, Jr.

Senior United States District Judge

481 Hugo L. Black United States
Cour t house

1729 5'" Avenue North

Bi r m ngham Al abama 35203

(205) 278-1880
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RESPONSE OF WLLIAM M ACKER, JR
TO ORDER ENTERED ON AUGUST 31, 2007

On August 3, 2007, Richard F. Scruggs and The Scruggs Law
Firm P.A ("Scruggs”), filed in the Court of Appeals their
“Petition for Wits of Prohibition and Mandanmus” in which they
sought “wits of prohibition and mandanus directing Judge Acker
(or his successor, if the case has been reassigned)”, to dismss
all contenpt proceedings, or, alternatively, “to void the prior
appoi ntment of private attorneys and to appoi nt new attorneys
with instructions that they nust adhere to all Departnent of
Justice guidelines and other ethical rules that would apply to
the U S. Attorney if she had undertaken the sane prosecution, and
that they may decline to prosecute after review ng the case.”
After Scruggs’'s petition had been filed in this Court, the
anticipated crimnal contenpt conplaint was actually filed by the
speci al prosecutors | had appointed. The contenpt case, CR-07-
CO 0325-S, was then randonmly assigned to another judge, Honorable
L. Scott Coogler. | amnot involved in that case, but confess to
having an interest in its outcone.

On August 31, 2007, this Court entered its order that

“invites the District Judge to respond”. Because it was | who
appoi nted the special prosecutors, | am proceeding on the
assunption that I amthe district judge invited to respond. |[If |

amincorrect, Judge Coogler is being notified by copy of this

response.



Case 2:07-cr-00325-CRV  Document 31-3  Filed 02/06/2008 Page 3 of 7

As | understand the order of August 31, 2007, the Court is
asking ne to respond only to that aspect of the petition that
seeks the replacenent of the three special prosecutors. This is
the only unrul ed-upon aspect of the petition.

In the nmenorandum opinion | entered on June 15, 2007, |
found cause to believe that Scruggs is guilty of crimnal
contenpt, and said the foll ow ng unequivocal things about it:

(1) “The court will refer Scruggs to the United States
Attorney for the Northern District of A abama for prosecution for
crimnal contenpt.” p.1.

(2) “The court finds that there exists sufficient evidence
to meet the burden of proving that Scruggs willfully violated the
court’s Decenber 8, 2006 prelimnary injunction, and that
referral to a prosecutor is the appropriate course to take to
vindi cate the court’s authority.” p.19.

(3) “In accordance with Rule 42(a), Fed. R G imP., the
court will formally request that an attorney for the governnent
prosecute Scruggs’'s contenpt. |If the governnment declines this
request, the court wll appoint another attorney to prosecute the
contenpt.” p.25.

Rul e 42(a)(2) does not say that the trial court “may”
appoi nt a special prosecutor if the United States Attorney
declines the invitation to prosecute a contenpt. It says that
the court “MJST” under that circunmstance appoi nt another
prosecutor. There is no other option provided.

Bet ween June 15, 2007, when | entered ny order, and August
3, 2007, when Scruggs filed the mandanus petition that was denied

on August 31, 2007, no objection or other challenge to the Rule

42(a) procedure was presented by Scruggs to ne. Only an
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intelligent guess could suggest what | would have done if | had
been given the opportunity to react to the various objections now
rai sed by Scruggs. Instead of conplaining to ne, Scruggs filed
with the United States Attorney, to whom | had by then referred
the matter, an el aborate brief protesting his innocence and
interposing jurisdictional defenses. These are the sane
argunents nmade by Scruggs in the petition filed with this Court.
No suggestion was ever nmade to ne that any one of the attorneys |
had appointed was in any way disqualified. | did exactly what |
said | would do, and what Rule 42(a)(2) required, and | was never
presented a request for reconsideration.

Never before in ny twenty-five years on the bench have |
found it necessary to enploy Rule 42, a procedure that is rarely
i nvoked by any judge. After taking the unusual step of
appoi nting the special prosecutors, | depended upon themto
prepare and to file the chargi ng docunent, and | stepped asi de.
Because | had acted in a capacity simlar to that of a grand
jury, | ordered the crimnal case assigned to another judge.

The three |awers | appointed did not need to be instructed
that they nust adhere to the Departnent of Justice guidelines and
to all other ethical rules that would apply to the United States
Attorney. One, who nowis in private crimnal practice, had a
| ong and di stingui shed career as a federal prosecutor. | had
many opportunities to observe his quality performances as a
prosecutor. The other two are conscientious, experienced and

4
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hi ghly conpetent trial |lawers for whom | have the highest
regard, and who have uni npeachable integrity. | applied no
pressure to any of them | gave themanple tinme within which to
exam ne the entire court file and to eval uate the case agai nst
Scruggs. They could easily have declined appointnment if they had
t hought the prosecution unwarranted. And, of course, they stil
have the broad di scretion possessed by all federal prosecutors,
including the right to request a dism ssal of the crimnal
charges if they later find dismssal warranted. |If these three
| awers are disqualified, it will be difficult to find a
qualified | awyer who is not disqualified under petitioners’
criterion, which seens to be that | appointed them The

unanbi guous mandate of Rule 42(a)(2) would, as a practical
matter, beconme neaningless if these fine |awers are renoved.

Respectful ly submtted,

Wlliam M Acker, Jr.

Senior United States District Judge
481 Hugo L. Bl ack Courthouse

1729 5'" Avenue North

Bi r m ngham Al abama 35203

(205) 278-1880
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CERTI FI CATE OF SERVI CE

| hereby certify that | have nailed by United States Mai
post age prepaid or otherwi se delivered a copy of the above
response to the following interested parties and attorneys-of -
record:

John W Keker, Esq.

Steven A. Hirsch, Esaq.

Br ook Dool y, Esq.

Keker & Van Nest, LLP

710 Sansone Street

San Francisco, California 94111

Frank Bai nbridge, Esq.

Bruce Rogers, Esq.

Bai nbri dge, M nms, Rogers and Smth, LLP
P. 0. Box 530886

Bi r m ngham Al abama 35253

Jack E. Held, Esaq.

J. Rushton Mcd ees, Esg.
Sirote & Pernutt, P.C.

P. O. Box 55727

Bi rm ngham Al abama 35255- 5727

Barbara Ellis Stanley, Esq.
Hel ms & Greene, LLC

One City Center

Suite 1290

1021 Main Street

Houst on, Texas 77002

M chael R Smth, Esq.
WlliamW Taylor, 111, Esq.
Zucker man & Spaeder, LLP
1800 M Street, NW

Suite 1000

Washi ngton, DC 20036

Charles A Sharp, Esq.
Joel A, WIliams, Esq.
Sadl er-Sul l'ivan, P.C
Wachovi a Tower

Sui te 2500

420 North 20" Street

Bi r m ngham Al abama 35203
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M chael V. Rasnussen, Esq.
130 I nverness Plaza, #175
Bi r m ngham Al abama 35242

Honorabl e L. Scott Coogl er
United States District Judge
786 Hugo L. Bl ack Courthouse
1729 5'" Avenue North

Bi r m ngham Al abama 35203

Honor abl e Harwel | Davi s

United States Magi strate Judge
101 Hol mes Avenue

Huntsvill e, Al abana 35801

Dated this 11th day of Septenber, 2007.

Wlliam M Acker, Jr.



