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IN TH}:, CHANCERY COURT OF MONTGOMERY COUNTY
STATE OF MJSSISSIPP}
FILED
LISTON/LANCASTER,PLLC, and e 24 2907
DAVIDH. NUTT, P.A. Vi el HG PLAINTIFFS

ALK L‘! WRE L '-(.;"x‘..

S T Al

VERSUS a oA

DAVID P. MATTHEWS, P.C., d/b/a MATTHEWS

& ASSOCIATES, and DAVID P. MATTHEWS.

Individually; NICK C.NJCHOLS, P.C., RANDALL

O. SORRELS, P.C., MALCOLM DALE FRIEND,

d/b/s ABRABAM, WATKINS, NICHOLS, SORRELS

AND FRIEND, and NICK C. NICHOLS, RANDALL

O.SORRELS, and MALCOLM DALE FRIEND,

Individually DEFENDANTS

" vo 018474 O

COMPLAINT

COME NOW Liston./Lancaster, PLLC. and David H. Nuit. P.A_, Plaintiffs in the
above-styled and numbered cause, by and through their atiomeys of record, and file this
Complaint against David P. Matthews, P.C., d/b/a Matthews & Associates. and David P.
Matthews, Individually; Nick C. Nichols, P.C., Randall O. Sorrels. P.C., Malcolm Dale
Friend, d/b/a Abraham, Watkins. Nichols, Sorrels and Friend; and Nick C. Nichols, Randal}
O. Sorrels, and Malcolm Dale Friend, Individually, Defendants, and in support thereof would

respectfully show unto the Court the following facts, 1o-wit:
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PARTIES
). The Plaintiffs are Liston/Lancaster, PLLC. domiciled at 126 North Quitman
Avenue, Gty of Winona, Montgomery County. Mississippi 38967 and David H. Nuti. P.A .
domiciled a1605 Crescent Blvd., Suite 200, City of Ridgeland, Madison County, Mississippi
39157 (heremafier “Plaimiffs” or “Liston/Lancaster” or “David H. Nuu™).
2. The Defendants herein are:
a) David P. Matthews, P.C.. d/b/a Matthews & Associales. and David P.
Matthews. Individually. David P. Matthews. P.C.. is a professional corporation
created, organized and existing under the Jaws of the Siate of Texas and is doing
business under the name of Matthews & Associates domiciled at 2905 Sacke Street,
Houston. Texas 77098, whose agent for the service of process at said address is David
P. Maithews.
b) David P. Matthews is an adult, residem citizen of the City of Houston.
Hams County, Texas.
c) Nick C. Nichols, P.C., is a Texas professional corporation domiciled ai
800 Commerce Street, Houston, Texas 77002, whose agent for service of process al
said address i1s Nick C. Nichols.
d) Randall O. Sone]s; P.C.,1sa Texas professional corporation domiciled
at 300 Commerce Street, Houston, Texas 77002, whose agent for service of process

at said address is Randall Q. Sorrels.
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e) Malcolm Dale Friend is an aduli, resident citizen of the City of Houston,

Harris County, Texas, who may be scrved with the process of this Court at 800
Commerce Street, Houston, Texas 77002,

. 0 Abraham, Watkins. Nichols. Sorrels and Friend is an umncorporated
partnership consisting of Nick C. Nichols, P.C., Randall O. Sorrels, P.C., and
Malcolm Dale Friend. Abraham, Watkins. Nichols. Sorrels and Friend may be served
with the process of this Court by service on its members. namelv. Nick C. Nichols.
PC Ra:ada)] O. Sorrels, P.C., and Malcolm Dale Friend a1 800 Commerce Street.
Houston, Texas 77002.

2) The individuals, Nick C. Nichols, Randall O. Sorrels, and Malcolm Dale
Friend. are adult resident citizens of the City of Housion. Rarris County. Texas. and
each may be served with the process of this Court a1 800 Commerce Street, Houston,
Texas 77002.
JURISDICTION
3. This Count, as a court of equifyz has subject matier jurisdi.c;ion of this action
1n that the Plaintiffs assert claims for accounting of all sums due the Plaintiffs shown by the
results of the accounting. This Court has jurisdiction over matters of account when (1) the
neeci of discovery is involved, (2) the accounting sought is of a complicated character, and

(3) there exists a fiduciary relationship between the defendants and the plaintiffs.
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a) The need of discovery exists in this case in that the Defendams
hold in their name an unknown amoum of funds in which the Plainiffs have
an interest and the Defendams have refused to provide an accounting of the
funds 10 the Plaimiffs. Consequently, the Plaintiffs have not been able 10
ascertain the amount of fees and reimbursable expenses due them, as well as
the amount of interest earned on the deposited funds. Further, Plamtiffs have
been unable 10 determine the status of clients’ settlements.

b) The accounting sought here is of a complicated character in that
it involves a settlement of claims of hundreds of clients, payment of millions
of dollars into the fund by the manufacturer and seller of the suspect drug.
thousands of funds dedicated 10 out-of-pocket expenses incurred by the parties
hereto, pavment of referral fees to atiorneys who referred cases to the paries
hereto, the afnoum of interest earned on the settlement funds, paymem of
Muli-District Litigation fees and refunds thereof.

c) The existence of a fiduciary relationship exisis between the
Defendants and the Plainliffs growing out of a joint venture between the
parties under Mississipp: law.

These facts establish that there is an actual need for an equitable accounting in this case and.

in addition, the Chancery Court is within its authority to retain the entire case. including any
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legal claim for damages. RE/MAY Real Estare Pariners v. Lindslev. 840 So.2d 709. 712 4

15 (Miss. 2003).

4.

This Court has in personam jurisdiction of the defendants based on the

following facts and law:

a) David P. Matthews, individually. is subject 10 in personam
jurisdiction pursuant 1o the provisions of M.C.A4.. § 13-3-537 inthat he is a non-
resident person of the Siate of Mississippi who entered in10 a contract with
residents of this state to be performed in whole or in part in this state and who,
by such act or acts, is deemed to be doing business in Mississippi and is
thereby subjected to the jurisdiction of the courts of this siate;

b) David P. Maithews, P.C._ is subject to in personam jurisdiction
pursuant 1o the provisions of M.C.4.. § 13-3-57 in that it is a corporation not
qualified under the Constitution and laws of this State 10 do business herein
but who made a contract with the plaimiffs herein, residents of this state. 1o be
performed in whole or in part in this siate and who, by such act or acts, 1s
deemed to be doing business in Mississippi and is thereby subjected to the
Jurisdiction of the courts of this state;

c) Nick C. Nichols. individually, is subject o in personam
jurisdiction pursuant to the provisions of A7.C 4., § 13-3-57 in that he is a non-

resident person of the Siate of Mississippi who entered into a contract with
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residents of this state 1o be performed in whole or in part in this state and who.
by such. act or acis, is deemed 10 be doing business in Mississippi and is
thereby subjected to the jurisdiction of the courts of this state:

d) Nick C. Nichols, P.C., is subject 10 in personam jurisdiction
pursuant 10 the provisions of M.C 4., § 13-3-57 in that it is a corporation not
qualified under the Constitution and laws oflhis‘Stale to do business herein
but who made a contract with the plaintiffs herein, residents of this state. 10 be
perfomxed m whole or in pan in this siale and who, by such act or acfs, is
deemed to be doing business in Mississippi and is thereby subjected 10 the
Jurisdiction of the courts of this state:

e) Randall O. Sorvels, individually, is subject 10 in personam
jurisdicxion pursuant to the provisions of M.C 4., § 13-3-57 in that he is a non-
resident person of the State of Mississippi who entered into a conract with
resydents of this state to be performed in whole or in part in this state and who,
by such act or acts. is deemed 10 be doing business in Mississippi and is
thereby subjected to the jurisdiction of the courts of this state;

f) Randall O. Sorrels, P.C., is subject 10 in personam jurisdiction
pursuant to the provisions of M.C 4., § 13-3-57 in that it is a corporation not

qualified under the Constitution and laws of this State to do business herein

but who made a contract with the plaintiffs herein. residents of this state. 10 be
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performed in whole or in part in this state and who. by such act or acts. is
deemed-lo be doing business in Mississippi and is thereby subjected to the
Jurisdiction of the courts of this state;

2) Malcolm Dale Friend, individually. is subjeci 10 in personam
Jurisdiction pursuant to the provisions of M.C.A.. § 13-3-57 in that he is a non-
resident person of the State of Mississippi who eniered imto a contract with
residents of 1his state 10 be performed in whole or in part in this staie and who,
by ‘such act or acts, 1S deemed to be doing business in Mississippi and is
thereby subjected 10 the jurisdiction of the courts of this state;

h) Abraham, Watkins, Nichols, Sorrels and Friend is a non-resident
finm of the State of Mississippi and is subject 10 the i personam jurisdiciion
of this Court, not qualified under the Constimtion and laws of this state to do
business herein but who made a contract with the plaintiffs herein. residents
of this state, to be performed in whole or in part in the State of Mississippi and
is, thereby. subject 1o the jurisdiction of the Courts of this state.

VENUE

5.

This Court has venue of this action pursuant to the provisions of M.C.A., § 11-

5-11n that this suit involves personal property consisting of a chose in action of the plaintiffs

of which some portion thereof is Jocated in Montgomery County, Mississippi.
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NATURE OF CASE

6. T.his case involves an accounting of the sums due the Plaintiffs who entered
into a Joint Venture (*Venture”) with Defendants for the purpose of representing cliems who
had been inj.ured by the mgestion of the Rezulin drug. The necessity for the filing of 1his
action against the Defendants herein arises from the failure of the Venture Defendants 10
fully account for settlement monies received pursuani 1o said htigation. which sums were
deposited in a Houston, Texas bank in the name of Abraham. Watkins. Nichols. Sorvels.
Matthews and Friend for distribution of attorneys’ fees. out-cof-pocket expenses, and
payments to clients represented by the Venture. This suit is brought by the remaming two
(2) members of the Venture consisting of Liston/Lancaster, PLLC, and David H. Nuit, P.A .
against the named Defendants for an accounting of all funds received and disbursed by the
Texas parinership and for the pavment of all sums due Liston/Lancaster. PLLC, and David
H.‘ Nutt, P.A., as revealed by the accounting.

UNDERLYING FACTS

7. On or about September 11, 2000, David P. Matthews, who at that ime was a
partner in the law firm of Abraham, Watkins, Nichols, Sovels, Matthews and Friend,
approached Wi]liam H. Liston, President of Liston/Lancaster, PLLC, and David H. Nu,
principal of David H. Nunt, P.A | for the purpose of entering into a joint venture for the
representation of persons who had ingested the diabetes drug Rezulin manufactured and sold

by Pfizer to persons suffering from diabetes.

on
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8. Shortly prior to September 11,2000, Matthews, Liston and Nuti. on behalf of
their respecxi\fe: law firms, agreed and entered into an oral agreement for the creation of a
joint venture for the prosecution of claims for personal injury and-or death resulting from the
mgestion of Rezulin in the states of Louisiana, Mississippi. Texas, Alabama, the
Commonwealih of Puerto Rico, and any other jurisdictions from which such claims were
originated. Subsequent to September 11, 2000, a ]e'uer memorandum was prepared.
circulated, and executed by David P. Matthews for the then Abraham. Waikins, Nichols.
Soirels, Matthews & Friend firm ofHouston.T_e.»_&gs. David H. Nutt for David H. Nuit, P.A .,
of Jackson. Mississippi, and William H. Liston for the Liston/Lancaster, P.A. firm of
Winona, Mississippi. The written agreement provided specific terms conceming the
obligations undertaken by each member of the Venture and the share of fees and expenses
to be divided among the members. A true and correct copy of the Joint Venture Agreement
i1s altached hereto, marked “Exhibit A,” and made a part hereof by reference.’

9. In early 2004, Pfizer entered into a settlement agreement with the Venture’s
clients represented by (a) The Venture and (b) various attomeys who had referred cases 10

the Venture in a confidennal amount.” Under the terms of the seitlement agreement Pfizer

agreed to pay the agreed settlement amount to Abraham, Watkins, Nichols, Sorrels,

" Exhibit A attached hereto does not contain the signature of Matthews. However,
Matthews executed the agreement in the form atiached 1o this Complaint marked Exhibi1 A,
thereby binding his firm to the conditions and terms set forth therein.

* The 101al amount of the settlement will be divulged 1o the Court in camera.

9
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Maithews and Friendn four separate installments 1o be deposited in the Wachovia Bank in
Houston. Texas in escrow in the name of Abraham. Watkins. Nichols, Sorrels. Matthews and
Friend. Martthews and his firm underiook the responsibility of effecting settlements with the
Joint Venture clients and referring attomeys. In addition, the Plaintiffs were advised by
Matthews that disbursements of out of pocket expenses incurred by members of the Venture

and attomeys fees due from the setilements would be prompily paid.

10.  While Lision/lancaster and David H. Nuti received some payments from the
escrow account during the Spring énd Summer of 2004. the amounts recei\:ea didnot comply
with the terms of the September 2000 Joiﬁl Venture agreement. Numerous requests were
made by the Plaintiffs 10 Matthews for an accounting of the settlements, all to no avail.

11. Afiter being unable 10 obtain an accounting of the receipt and distribution of
funds, the Plainiiffs’ representatives arranged 1o meet with Matthews and the fimm’s
accountant in early August of 2004 n an efi;orl to obtain an accounting of the funds due the
Plaintiffs.  During this meeting. Plaintiffs’ representatives were furmshed a partial
breakdown of client reimbursable expenses, and referral fees baid 10 three employees of'
Abraham, Watkins, Nichols, Sorrels, Matthews and Fiend. However, numerous issues arose
in this meeting which was inconsisient with the terms and conditions of the Joint Venture
Agreement.

12.  On August 30,2004, the Plaintiffs contacted Matthews to discuss a resolution

of the improper payments made during the preceding Rezulin settlements. The following

10
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agreements emerged from this conference as reflected in William Liston’s Federal Express
and facsimile l.ener to Matthews of August 30, 2004:

(a)  Matthews agreed during the telephone conference that the
Plaintiffs were entitled 10 75% of the attomeys’ fees from the Mississippi
chents and that Maithews would feceivc 25% of such fees. You agreed that
the 75% - 25% spn would result in the Plaimiil'fs receving approxnmately
$250.000.00 more'in fees than they would have received under a 50% - 50%
sphit.

(b)  Matthews acknowledged that the original Association
Agreement provided that Jeb Wait, an attomey employed by his fimm was
entitted only 1o 5% attomey fees for Texas non-Hispanic clients and that funds
were ncorrectly wilhhe]-d from the Plaintiffs for the first three Rezulin
settlements 1o pay Wait. Matthews agreed to adjust the accounting for the
fourth settlement in order to reimburse the Plaintiffs for sums improperly paid
to Want for the first three settlements and to ensure that Wait was paid only
what he was entitled 1o receive under the Association Agreement for the fourth
seftlement.  Matthews agreed that the amount 1o be reimbursed to the
Plaintiffs from the adjustment 1o the fourth settlement accounting for prior

overpayment to Wait was $400,000.00.

1]
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(c)  ThePlainuffs ook issue with Matthew’s firm’s payment 10 Lizy
Cardenas and Julie Rhoades of a referral fee for Rezulin cliems inasmuch as
the plainuffs were never informed of the paymeni 1o Julie and Lizy who
worked on the Rezulin project as employees of the firm. The Plaintiffs agreed
to a reimbursement 1o the Plaimiffs of one-half of the referral fee tha
Matthews paid to these employees rather than the entire amount paid lherﬁ.
Matthews agreed that the Plaintiffs” portion of the fee paid these employees
would re'sult jn arefund 1o Plainlli‘ffs of $75,000.

(d)  The parties agreed that the Plaintiffs would receive a minimum
0f $11,068,443.98 in fees and adju‘sunems from the fourth Rezulin settlement.

{e)  Inaddition o the mimimum amount of pavment agreed upon, the
parties agreed that the Plaintiffs would be entitled 1o reimbursement of cliemt
specific expenses to be withheld from clients funds in the amount of
$110,919.45and general case expenses to be withheld from gross attorneys’
fees 1 the amount of $86.250.62.

A true and correct copy of the Plaintiffs’ August 30, 2004 letter 1o Matthews is attached
hereto marked “Exhibit B” and is made apart hereof by reference.

13. Notwithstanding the agreements entered into by Matthews for and on behalf

of his firm, the Plamntiffs, from August 30, 2004 1o September of 2005, only received fees

12
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0f $162,793.23. No fee payments have been received by the Plaintiffs from the Defendants
afier September 2005.

14 Numerous requests have been made by the Plaintiffs for (1) a full accounting
and (2) paymeni of the minimum amount agreed 10 be paid 10 the Plaimiffs: however. the
Defendants. while promising time and time again that the requested information and payment
was.forthcoming. have never provided the accounting or paid the balance owing on the
agreed minimum a;ﬁoum or the client specific expenses and general case expenses.

15, Basedupon the a'mou‘,nts received by the Plainuiffs subsequent 10 the Plaintiffs’
August 30, 2004 letter, the Plaintiffs are entitled 1o the sum of $817.9] 8.59 for fees and
expense reimbursement up 1o September 2005.

16.  No fee payme.méor o1hey expense pavments have been received from the
Defendanis by the Plaintiffs since September. 2005. although. it has come 10 the attention of
the Plantiffs that cenain Mississippi settlements have been consummated since September
2005. The Plaintiffs have no way of knowing how many other clienis’ cases have been paid
or .I};e amount of such payments.

7. Anached hereto marked “Exhibit C”is Lision/Lancaster’s letter dated August
15,2007 10 DavidM anhew.s and the managing pariner of Abraham Watkins demanding a full
accounting of the Rezulin settlement funds to consist of:

(a)  The total gross amount of settlements funds received by

Abraham. Watkins in the Rezulin litigation:
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(b)  Allnterest earned on deposited settlement fees less interest paid
to refemng atiorneys;
(c) The names and addresses of each referring attomey whoreceived
mterest payments, the date thereof, and amount paid:
(d)  Paymenis made to referving anormeys for fees and expenses by
name less MDI fees paid out of setilements;
(e)  Amount of bank service fees paid:;
(Hh  Any refunds of collected MDL'fees; and
(2) A demand 1o the Defendants for the payment of the oulstanding
amounts due to the Plaimiffs for attomeys’s fees and adjustments under the
original Association Agreement entered into between Abraham. Watkins by
its partner, David P. Matthews and the firms of David H. Nun. P.A. and
Liston/Lanfasmr, P.A. on September 11, 2000 and the subsequent agreement
between the parties memorialized by letter to David P. Matthews and the
Abraham. Watkins firms daled:August 30, 2004.
18.  In order 1o determine the value of the Plaintiffs’ interest in the Venture, the
Plaintiffs have repeatedly, albeit unsuccessfully, attempied to obtain an accounting of the
settlement funds held by the Defendants. The Defendants have refused and continued to

refuse to provide said accounting.

14
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CLAIM FOR ACCOUNTING

19. Plamnffsre-allege and adopt herein by reference the allegations comained and
sel forlh‘i‘n paragraphs 1-18 herein above.

20. | The Defendants and each of them as members of the Venture owed a fiduciary
duty 1o the Plaintffs, which duty included faithful performance of the duties and
responsibilities under the terms of the Venture agreement and 10 account for the proper
disiribution of the assets of the Pfizer settlement.

21. Plamuffs have tried to obtain an accounting from the Defg_ndams s0 as 10 be
able 10 determine the amounts due the Plaimiffs for fees. oul of pocket expenses and other
adjustments. These efforts have been 10 no avail.

22, Under the facts existing here, the Plaintiffs are entitled 10 an accounting from
the Defendants.

CLAIM FOR PAYMENTS

23.  Plaintiffs re-allege and adopt herein by reference the allegations contained angd
set forth in paragraphs 1 through 22 hereinabove.

24. Plainuffs are entitled to payment of all sums due the Plaintiffs from the
settlement funds as shown by the accounting.

PRAYER
WHEREFORE, Plaintiffs pray that process be issued for service upon each of the

Defendants commanding said Defendants 10 answer this Complaint within the time and in
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the manner req})ired by law and. upon hearing thereof. the Court enter 11s judgment against
the Defendants as follows:
1. On the Claim for Accounting:
Entry of an Order requiring the Defendants and each of them to make a full
accounting of the Rezulin settlements to the Joint Venture consisting of:
() The total gross amount of settlemend received by the law firm of
Abraham, Watkins, Nichols, Sorrels, Matthews and Friend in the Rezulin
liligvalion 1o.déte;v
(b)  The toal gross interest eamed on deposited seltlement fees less
nterests paid 1o referring attorneys:
{c)  Thenamesand addresses of each referning attorney who received
nterest payments and the date(s) thereof:
(d)  The payments made to referring attorneys for fees and expenses
by name and date, less MDL fees paid out of settlements;
(e)  Amounts of bi'il;]\’ service fees:
(f) Any refunds of collected MDL fee;'
(2)  The date(s) and amounts of fee payments to the Plaintiffs;
(h)  The date(s) and amounts of each refund of client specific
expenses. common benefit expenses and advertising expenses made 1o the

Plaintffs;
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(1) The date of settlements effected subsequent 10 September 2005
to include the amount of each such settlement. the name and address of each
client and the name and address of the referring attorneys and the amount paid
10 each refernng atiormey, if any.
2. Payment of Funds Due the Piaintiffs:
Entry of an Order requiring the Defendanis 10 pav to the Plaintiffs all amounts shown
by the accounting 10 be owing 10 the Plaintiffs.
3. General Reljef:
The plaintiffs pray for all such other and general relief as they may be entitled 10 have
n equity and good conscious in the premises.
WILLIAM H. LISTON (MB # 1277)
Post Office Box 645
Winona, MS 38967
TEL: 062-283-2132
FAX: 662-283-3742

and

DAVID H. NUTT (MB # 79606)
605 Crescent Blvd.. Suite 200
Ridgeland. MS 39157

TEL: 601-898-7302

FAX: 601-898-7304

Attomeys for Plamuifs Liston/Lancaster. P.A.
and David H. Nutt, P.A.

17
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