STATE OF RHODE ISLAND SUPERIOR COURT
PROVIDENCE, SC.

STATE OF RHODE ISLAND,
by and through PATRICK LYNCH,
ATTORNEY GENERAL,

Plaintiff,

V.

LEAD INDUSTRIES ASSOCIATION, INC,, Civil Action No. 99-5226
et al.,

Defendants and

Third-Party Plaintiffs,

V.

RHODE ISLAND HOUSING AND
MORTGAGE FINANCE CORPORATION, et
al.
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Third-Party Defendants.

DEFENDANTS’ MOTION TO
DISCHARGE CO-EXAMINERS AND FOR FINAL DETERMINATION OF
COMPENSATION TO CO-EXAMINERS

Following trial, the State urged this Court to enter an order appointing a Special Master
to assist in implementation of the jury’s verdict. Despite the pendency of an appeal to the Rhode
Island Supreme Court regarding numerous trial court orders and the verdict of abatement entered
by the jury, the State requested immediate appointment of the Special Master and that the Special
Master conduct proceedings including "solicit[ing] factual information and professional opinions
on the manner, method, timing, cost and sequéncing of the abatement of the nuisance." See
Plaintiff’s Position Paper Concerning Hiring of a Special Master to Assist in the Implementation

of the Jury Verdict Ordering Abatement at 2.



In response, the Defendants moved this Court for a stay of proceedings, including any
reference to a Special Master. As Defendants argued, "[t]he Defenéants' appeal presents
complex liability issues of first impression and serious constitutional concerns that deserve
appellate review before this Court moves forward with costly and potentially time-consuming
remedial proceedings.” Defendants’ Memorandum In Support of Motion to Stay Abatement
Proceeding Pending Appeal at 1.

At the hearing on the Motion To Stay, Defendants argued that the appointment of a
special master and conducting fact-finding proceedings while the appeal was ongoing would
"take an incredible amount of time and effort." 5/1/07 Hearing Tr. at 10. The Court delved into
the issue of cost and compensation of the Special Master, and, apparently concerned with the
issue of cost allocation, asked the State about what would occur "in the event that the Supreme
Court were to reverse my decision." Id. at 30. The State argued that, "[i]n the first instance,
certainly that special master's fees should be paid by the defendants." The State reasoned that
such expenses should be borne by the party that lost at trial. /d. In the event of reversal, the
State suggested that the Defendants "could seek reimbursement” associated with the process that
followed the appeal. /d. at 31.

In the Court's order appointing the Special Master, the Court declined to make a final
ruling regarding responsibility for the fees of the Special Master. Instead, the Court ordered that
"[t]he Defendants shall initially be jointly responsible for payment of all fees, costs, and
expenses associated with the Master, and shall divide those costs in equal shares unless they
agree or have agreed otherwise. Fi;lal determination of the responsibility for such costs shall be
determined by the Court." Supplemental Order, § 13(a) (March 3, 2008). The time for final

determination has now come.




In light of the Supreme Court’s reversal of the verdict, Defendants' concern about the now
needless expenditure of time and money in the abatement process was well founded. Defendants
incurred hundreds of thousands of dollars of expenses associated with that process. Among
these costs were the fees and expenses of the two Co-Examiners and their assistants, the duties of
whom should now be discharged by this Court in accordance with § 14(b} of the Supplemental
Order. Given that the State urged the appointment of the Co-Examiners, resisted any efforts by
the Defendants to stay the process during the appeal period and, as a result, caused the Co-
Examiners and their assistants to incur, to date, in excess of $218,000 in fees and expenses, see
generally Affidavit of Kristin E. Rodgers (attached as Exhibit A), the Defendants request that this
Court issue a final determination as to compensation of the Co-Examiners pursuant to § 13(a) of
the Supplemental Order and order that the State reimburse to Defendants the amount of $
218.270.64 already paid by Defendants to the Co-Examiners and their assistants, as well as §
15,554.75 in transcript fees and $ 8,295.82 in conference call fees associated with all of the
interviews conducted by the Co-Examiners.' The State understood from the outset that in the
event of reversal, it could be asked to compensate the Co-Examiners and their assistants for the
work if advocated they undertake. 1t was well within the State's discretion to agree to a

temporary halt to proceedings after the verdict until such time as the Supreme Court decided the

} Defendants believe that this amount, which reficcts payment for services and expenses through June 30,
2008, constitutes full and final payment for all services rendered by and disbursements incurred by Co-Examiners
and their assistanis, given that the Supreme Court decision was issued on July 1, 2008, of which Co-Examiners were
aware on that day. Defendants submit that any additional invoices that may be issued by Co-Examiners or their
assistants for services, Tees or disbursements that were justifiably incurred before the issuance of the Supreme Court
decision but not invoiced unti! after that date should be paid by the State. In any event, the reimbursement to
Defendants would hardly make Defendants whole for the time, expense and counsel fees they spent in participating
in the process.



appeal. Instead, the State elected to continue. A consequence of its advocacy was that certain
costs and fees were incurred that the State (or its counsel) should now rightfully bear.?

For all of these reasons, Defendants request this Court to issue an order (1) discharging
the Co-Examiners from their duties and appointment, and (2) requiring the State to reimburse
Defendants for (a) $218,270.64 in compensation and expenses paid to the Co-Examiners and
their assistants and for any additional amounts due which have not yet been invoiced to and paid
by Defendants to the Co-Examiners, (b) $15,554.75 in transcript fees, and (c) $8,295.82 in
conference call fees incurred during the Co-Examiners’ proceedings.

Respectfully submitted,

Kodeff

Paul M. Pohl

Charles H. Moellenberg, Jr.
Laura E. Ellsworth

Bryan D. Kocher

JONES DAY

One Mellon Center

31 Floor

500 Grant Sireet
Pittsburgh, PA 15219

(412) 391-3939

Joseph V. Cavanagh, Jr. (#1139)
Kristin E. Rodgers (#4342)
BLISH & CAVANAGH LLP
Commerce Center

30 Exchange Terrace
Providence, R102903

(401) 831-8900

Attorneys for Defendant
The Sherwin-Williams Company

2 The contingency fee agreement between the State and its counsel obligates its counsel to pay “all costs
and expenses of prosecuting such action . . . .” Retainer agreement dated October 8, 1999. Although the State, as
the party, is initially liable for such costs, it appears that by virtue of this provision, counsel too is responsible.



Date: Julyz , 2008

Donald E. Scott

Andre M. Pauka

BARTLIT BECK HERMAN
PALENCHAR & SCOTT
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220 US Bank Plaza South
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HIGGINS, CAVANAGH & COONEY
The Hay Building

123 Dyer Street, 4th Floor

Providence, RI 02903
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Attorneys for Defendant Millennium
Holdings LL.C
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The undersigned hereby certifies that a true and correct copy of the foregoing document

was served by the method indicated below upon the following counsel of record on
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Attorneys for Atlantic Richfield Company

| John A. Tarantino  Philip I1. Curtis j
I David A. Wollin ' Nancy G. Milburn F
: Adler Poliock & Sheehan, P.C. + Arnold & Porter LLP |
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Attorneys for Millennium Holdings LL.C

-; Gerald C. DeMaria - Michael T. Nilan :
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Attorneys for ConAgra Grocery Products Company, Inc.

' Joseph J. McGair James P. Fitzgerald

Petraca and McGair, Inc. ! James J. Frost

t 797 Bald Hill Road : McGrath, North, Mullin & Kratz, PC
Warwick, RI 02886 3700 First National Tower

1601 Dodge Street
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Attorney for Rhode Island Housing and Mortgage Finance Corporation

[ Melissa M. Home

| Winograd, Shine & Zacks, PC
1123 Dyer Street

| Providence, R1 02903

|

Counsel for The Sherwin-Williams Company



