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L The kind of pmcéeding. and nature of thé rufing in the lower tribunal.

- Plaintiffs petition to appf;a,l the trial court's grant of summary jﬁdgment, which
determined that releases and easements executed in the .19205 pfovide:d immunity to tﬁe
owners and operators of the Spelter zine smelter for claims of environmental contamination
' to properties affected by the releases and ﬁéseiﬁents. The releases were part Dfa éetﬂement

between farmers and Grasselli, who owned anﬁ operated the smelter until 1928. The farmers

had complained that the smelter‘ was having an adverse impact on their crops and livestock.
" A numiber of farmers filed lawsuits and later settled their clains, agreeing to a release that |

Wasltorunwiththeland. N o | | |

On June 15, 2004, plaintiffs, residents who reside near the Spelter smelter, ﬁled a
class action complaint in the Cirtuit of Court of Harrison County secking the establishment
of a medical monitoring fund as well as damages for the contamination of the:ﬁ properties
and homes with arsenic, cadmium and lead (all byproducts of zinc smelting). Following a
thrae day evidentiary bearing in May 2006, Judge Thomas Bedell certified the matter to
Procee;d as a class action consisting of a Property Class and a Medical Monitm'iﬁg class‘.

On July o, 2007,'DuP§nt ﬁled a motion for summary judg:tnenf arguing that, among
other things, “the claifus of nﬁmemus individual plainitiffs are barred by the operation of
releases ‘and easements granted to the Grasselli Chemical Company an_d its successors and
assigms which expressly allow for the discharge of the products and by-products of the
smelter’s operations over and into their lands.” Approximately, 40% of the class area,
representing 265 structures, was covered by the releases. On September 14, 2007, the trial

court granted DuPont’s motion for partial summary judgment on the properties that are



Supreme Court Law Lib. Fax:304-558-2818 Sep 9 2008 11:43am POO8

covered by the Grﬂsse}li‘releases.‘l The trial court found the Gra;seilli Deeds éxecuted in the
1920§ to be valid and enforceable against current landowners who ﬁe successors in title fo
the grantors of the Grasselli Deeds and dismissed the property ﬁlahns of those class
members. |
In arriving at its conclusion that DuPont was entitled to summary judgment on this
issue, the trial court failed to consider (1) evidence thaf would ‘léad a reasopable person to
conclude that the original property owners never conternplated that the release would allow
- the owners of the smelter to contaminate the sﬁrrounding area w1th hazardous and
carcinogenic wastes; (2) that as a matter of law, the releases ao not ﬁrovide imraunity to the
owners and operators of the plant for their failure to use reasonable care in the oi)eration of
the smelter, and (3) tliat as amatter of law, the releases violate public policy. The trial
court’s grant of summary judgment was improper and should be reversed. |
1L Standard of Review.,
The frial court’s g:ﬂlt of siunmary‘judgmem is subject to a de novo review bjr thisl
Court, which applies that same standard for gmnting_ sﬁmmary judément that a circuit court
must apply. Painter v. Peavy, 192 W. Va. 189, 451 $.E2d 755 (1 994); Wetzel v. Employers
Service Corp. of W. Va., 656 8. E:2d 55 (W. Va, 2007). Pm'suant to that standard, “a motion
for summary jﬁcigmenf should be granted only when it is cleér that there is no genuine issue:‘
of fact to be tried and inguiry concerning the facts i.s not desirable to clarify application of
the law.” Wetzel, 656 S.E.2d at 59 (quoting Syl. pt. 3, detna Cas. & Swr. Co. v. Federal Ins.

Co. of New York, 148 W. Va. 160, 133 8.E.2d 770 (1963)). Decisions regarding public

' The trial court entered a second Order Granting in Part and Denying in Part DuPont’s Motion
for Summary Judgment on September 20, 2007. The portions of both Ordets addressing the
Grasselli Deeds are virtually identical in substance.
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polif:y considerations are questions of lew that are subject to plenary review by this Coust.
Mitchell v. Broadnax, 208 W.Va. 36, 45, 537 S.E.2d 882, 888 (2000).

'The trial court’s susnmary judgment will not pass these standards of review for three
reasons. First, to sustain the trial court’s ruling, this Court, &a@g all reasonable inferences
in favor of the plaintiffs and lwithout weighing the evidenoe, tmust find that the evidence
leads to only one reasonable conclusion: that the parties to the releases contemplated that’
their properties would be repositories of éarchmgenic waste from the smelter. A reasonable

- fact finder could determine otherwise considering that Grasselli, at the time the releases
were executed, claimed that thé contamination from the smelter could be neutralized with

' fertilizer, failed to disclose a report documenting the dire environmental consequences of the
smelter, and never mentioned that arsenic and cadmium were part of the smelter emissions.
Second, as a matter of Jaw, the releases do not stﬁeld the smelter owners and operators iff
they acted unreasonably. The trial court was presented with substantial evidence of

_ utireasonable conduct of the smelter owners and operatars, which directly cansed harm to
the plaintiffs’ properties. .Fi‘nally, asa mgttér of law, the releases are void because they
violate p.ublic policy by giving polluters an utdlfcttered‘right 0 contaminate.

M. Statement of Facts’

Grasselli Chemical Company was the predecessor to the DuPont chemical empire
and operated fhe Sijelter zine smelter from 1910 through 1928. Lyon v. Grasselli Chem.
Co., 106 W. Va. 518, 146 5. E. 2d 57 (1928); Bartlett v. Grasselli Chem. Co., 92 W, Va.

445, 115 §.E. 451 (1922). In 1919, local farmers began bringing trespass and nuisance

* In addition to relying on the cases cited herein for their Statement of Facts, Plaintiffs/Petitioners
also rely on Plaintiffs" Response in Opposition to Defendant DulPont’s Motion for Summary
Tudgment at 18-20, Plaintiffs® Exhibit 19 (Repott of Steven Amter) attached thereto, and
Plaintiffs’ Exhibit 20 (Deposition of Steven Amiter) attached thereto.
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actions against Grasselli Chemical Comﬁany for damage to their land and livestock.
Barilett v. Grasselli Chemical CO 92 W. Va, 445, 115 SE. 451 (W. Va. 1922); Lyon v.
Grasselli Chemical Co., 106 W. Va. 518, 146 S.E. 57 (1928). The farmers contended that
chemical deposits ﬂom thé smelter, in the form of fumes, gasé‘s and dust cmiﬁed‘ﬁc&m the
Grasselli’s furnaces and -carried over the land by air currents, were aﬁiactmg the fertility of
the land and the health of hivestock. Bén‘lett, 115 S.E. at 451 Spé.ciﬁcally; the farmers
alleged déposits of zinc-oxide and sulphates were causing “excessive acidity of the soil and
consequent diminution of its fertility and producing capacity.” Id at 451-452. Some of the
farmers recovered judgments against Grasselli for the dama,ge' to their land, but the West
Virginia court ﬁeld that thf:se_* judgngnts were fof huisance actions a;t_xd, as such,‘ Graséelli
would be susceptible to fisture actions. Jd ét 453.

| To protect itself against snccessive nuisance suits from the same landowners, see
e.g., Lyon v. Grasselli Chemical Co., 146 S.E. at 58 (second action by Lyons against
Grasselli fof nuisance), Grasselli execuied a number of deeds with local landowners which
would supposedly allow Grﬁssélli to deposit substances on neighboring properties without
| féeﬁr of sudcessive nuisance Suits. Reﬂecﬁng the c;:)nccrns raised in the lawsuit about the
productivity and féfti]jty of the land, the release primarily sought fo excuse Grasselli fiom
any injury “to éaid land of said [property owners], the.plroductivity and/or products of said
land, and/or any property or thing, real, personal or mixed, therein or thereon.” The release
purported to grant a perpetual easement, running with the lénd, to the plant owners and
operators allowing for the discharge of substances on to their properties.’ Each deed

contained the same language releasing current and future operators and owners of the zinc

* Deed (Exhibit 18 to Plaintiffs’ Response in Opposition to Defendant DuPont's Motion for
Summary Judgment). Although the deeds etumerated various forms of discharges, the deeds did
not specifically include “heavy metals” as a permissible discharpe.
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plant from lizbility for‘property damage and granting them a perpetual easement for the
discharge of substances form the plant over the adjoining owners’ lands.

Although DuPont contends tﬁat “[i]ﬁ entering into the deeds, the property owné:rs
undersfood ﬁle nature éf the operations at the smelter and knowingly Assumed the risks
associated with its cdnﬁnﬁed operation,” DuPent hals‘ no basis for its assertion and the trial
coutt should not have relied on it to tiie: exclusion of all other evidence. In fact, the evidence |
shows that Grasselli purposefulty éoncealed frem the public the extent 6f the risks related to
3 einissioﬂs; _slae Amter Repori: (Iélﬁfﬂﬁ) at 7-8) .andpAmtelf‘ ﬁeposition (7/9/07) at 612:4-
612:25 (Exhibits.19 and 20 to Plaintiffs’ Res;mnsé in Opposiﬁon 10 ]jefendant DuPont’s
Motion for Summary Iudgmeﬁi:). Throughout the 19205 1é,wsuits, Grasselli disputed the
extent and risks of any emissions and even refused to release th: environmertal
investigation (referred to as the Bear & Morgan Report) it had cqmmissioned. The lawsuits
themselves concentrated on damage to vegeltation and livestock and there was no testimony
relating lead or arsenic (or ca&miu;n) :m those lawsuits to fhe smelter smoke and ﬁum-an
health risk. See Amter Deposition t7/9/07) at 580:4-581:13 (Exhibit 20 to Pla:iﬁﬁffs’
Response in Opposition to Defendant DuPont’s Motion for Surnmary Judgment).

In a concerted effort to miﬁimize and conceai the toxic effects .of the smelter on the
surrounding pmperﬁes: Grasselli kept secret the contents of a detailed stdy that had been
performed by preeminent scientists of the day and confirmed that plant emnissions were
poisoning livestock and injuring and killing extensive areas of vegetation. In 1919, Grasselli
commissioned two préminent geologists, Dr, Firman E. Bear and Fraﬁcis M. Morgan, to
investigate the farmers® claims of polution. Bear and Morgan conducted interviews,

collected soil samples and analyzed the zine content of flue dust and found high levels of
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zine. Th;ay aiso 'took photographs of the swrounding land and conducted laboratory studies
documenting the drématiq effects of the smelter on ti]e surrounding epvironment. Even
though this report addressed the very claims being brought by the 1920s plaintifts, Grasselli
~ continued fighting the lawsuifs and kept the Bear and Morgan mvasﬂgation and report
“confidential.” The Bear and Morgan report remained hidden in the files of the DuPont
document repository until this litigation. See Amter Re:port at 6-8 (Exhibit 19 to Plaintiffs®
Respcmse in Opposition to Defendant DuPont’s Mcmon for Summary Judgment).
' In 1928, thanks in part to lezgsse;llh.;s own attempts to conceal the extent of the
damage being caused by its smelter, the landowners behcved the problem was generally
“smelter smoke” and had little, Jf any, understandmg of the deadly chernicals contained

within the smoke and the waste pile, much less an understanding of the dangers they |
presented to uapan hﬂ:ahh Gfasselli (:;onteﬁd@d fhat the damaged sdﬂ could be restored to
“its original fertility and productjviﬁr” through “ﬁ ﬁbeﬁl aﬁplicatioﬁ .Df fefﬁl‘izm‘s.” Lyon,
146 SE. at 58. As fhe parties now know, howéver, the smmunding‘laud has b:eﬁ damaged
by more than just excessive ambunts of iinc oxide and sulpizates. It has been contaminated
with arsenic, cadmium and lead—deadly nictals that cannot be remedfed,with simple
applications of fertilizer.
. IV, Assignments of Exrror

Petitioners coﬁtmd the trial court commaitted the following errors:
* The trial court failed to consider evidence that such devastating pollution was

outside the contemplation of the original parties to the 1920s Grasselli Deeds,

rendering the releases and unenforceable;
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«  The trial court failed to iaddress‘whﬁ:hef, and/of errongously concluded that, the
' releases proyided fl.lﬂ immunity to the zinc plant operators and owners for any
coﬁduct, including umreasonable conduct; and
e The frial court failed ‘tc:) address whether, and/or erroneously concluded that, an
unfettered and perpetual right to pollute surrounding communities with heavy metal
toxins with devastatiilg humean health effects does not violate publié policy.
‘Va Discussion of the Law‘ |
A.  The Court disregarded evidence demonstrating that the waivers and
easements exceeded the contemplation of the parties at the time of the
execution.

In opposition to DuPont's motion for summary judgme:nt, Petitioners/Plaintiffs
presented evidence disputing that the conﬁabﬁng parties intended to waive the property
rights at issue—i.e., containﬁlaﬁon of their property by carcinogenic and deadly heavy
metals. Before a waiver can be construed as barring a claim, there must be no dispute that
the contracting parties intended tc,; waive the claim at issue. The Court disregarded and did
not address evidence suggesting that the contamination and resﬁltiﬁg damage at issue was
not within the contempiation of the original contract parties. Petitioners .contend thét the
evidence reflecting the farmers” lack of understanding’ rﬂQﬂfdiﬂg ﬁe- full extent of the harm
caused by the ;ﬁo]]uﬁon as well as Grasselli’s concerted éfforts to conceal the extent of the
pollution creaies a jury question whether the parties contemplated ﬂxé present Gontaruitmﬁcn

‘and claims related thereto.
“Any waiver of a right in a deed must be one that is within the contemplation of the
parties.” Russell v. Island Creek Coal Compﬁrgf, 182 W. Va. 506, 515, 389 5.5.2d 194, 204

(W.Va 1990). A release ordinarily covers only such matters as may fairly be said to have



supreme Gourt Law Lib. Fax:304-558-2818 Sep 9 2008 11:d4Bam ‘P01d/081

been within the conte:mplation of the parties at the time of its execution. Jd. at 200. (qﬁoting
Conley v. Hill, 1 15 W. Va. 175, 174 S.E. 833 (1934)). “[IIn reading the instrument of
conveyance, the ﬁghts of the parties ana the determination of whgther the wﬁvm of such
rights is knowing and é.pecific must be ‘cbnstmed in light of the conditiéns and reasonable
expectations of the parties at the time it is made.”™ Id at 264 (quoting Cagar V.
Sommerville, 180 W, Va. 714,‘379 S.B.2d 765, 769 (1989)). ' -
At the time th:y antere& the waivers, the original landowners had little, if any,

 kmowledge of the dangerous propensities of the constituents of concern and the harm they
would ultimately could and would cause. Given that key pieces of infoﬁnaﬁon were still
being withheld from the landowners by Grasselli, the landowners could not have reasotiably
foreseen the future injuries of the kind which have subsequently occurred.* - Although the
intention of the original landowners should have be a factual question for tﬁe jury io decide,
the trial court disregarded evidence suggesting the current claims are outsid; the

. contemplation of the contracting pmﬁas in the 1920s.

B. The trial court failed to address whether, or erroneously concluded that,
the excalpatory clanse permits Grasselli and its successors to act
unreasonably or recklessly. -

The trial court did not address Plaintiffs/Petitioners’ claims that West Virginia
iﬁpoaes limits on exculpafory provisions, ﬁud, as sﬁch_., the zine plant operators are siill
liable for any unreasonable ;onduot—'rcgard]ess of any release or casement. In the context
of lHability waivers, We:st Virginia requires parties to adhere to a reasonable standard of
conduct. See, e.g., Jokmson v. Pocahontas Codl Ccr.f Inc., 160 W. Va. 261, 263, 234 S.E.2d

- 309, 310 (1977); Continental Codl co. v. Connellsville By-Product Coal Co., 104 W.V. 44,

* See Hilton v. Duke Power Co., 254 F.2d 118 (4® Cir. 1958)(finding the issue of contemplation
of parties to a release contained within a deed to be a question of fact for the jury).
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138 §.E. 737 (1927)(noting that “upnecessary of impmper conduct” of mining operation
could overcome waiver for damagé:é to surface).

Esseniidlly, the ;;arties to an easement (and Lability waiver) are still expected to
operate reasonably. Forexample, in Johﬁson v. Pocahontas Coal Co., Inc., the landowners
sought recovery for damages résulting to their residence as a result of a coal company’s

* surface mining, drilling an& blasﬁng operations. Id. The coal company rﬁovcd for summary

judgment, a:rgui:tig that the landowners had waived any claim for property damage by virtue

- of an exculpatory provision in the deed. Although the Court acknowledged the waiver, the
Court observed that the plaintiffs mig,lﬁ be able to demonstrate the defendant had conducted
itselfin negligent; careless and reckless manner and denied suﬁuna:ry judgment. Id at
2l70~271. (*{TIhe clauses may not be ‘raise'd as é. complete shield from all liabilities Which
may be indicated by evidence showing defendant’s violations of rules, regulations and laws,
its willfl, wanton and reckless actions and conduct, or its creation of hazardous or nuisance

| conditions incident to its strip miaﬁng operations caﬁsing the injuries and damages set forth

in plaintiffs’ complaint.™.?

* Similarly, West Virginia law has consisteniily provided that-exculpatory provisions within deeds do
not insvlate a party from willful, wanton or oppressive conduct. An exevipatory agreement “wiil not
be construed to include the loss or damage resulting from the defendant’s intentional or reckless
misconduct or gross negligence, unless the circumatances clearly mdicate that such was the
plaintiff's intention.” Mwrpiy v. North American River Rumners, Inc., 186 W, Va, 310, 316,412
8.E2d 504, 310 (W.V. 1991). See, e g, Comtinental Coal co. v. Cormellyville By-Product Coad Ca.,
104 W.V. 44, 138 5.E. 737 (1927)(noting that “unnecessary or improper conduct™ of mining
operation could overcome waiver for damages to surface), Stamp v. Windsor Power House Coal . |
Compary, 154 W. Va. 578, 584, 177 8.E.2d 146, 150 (W.V. 1970)indicating disagreement with
1905 case (Griffin v. Fairmont Coal Co., 59 W. Va. 480, 53 8.E. 24 | that a surface owner could not
recover for a willful or wanton act of those who were producing coal which they owned beneath the
surface of the plaintiff"s land); Joknson v. Pacahornias Colo. Co., Ine, 160 W, Va. 261, 270, 234
S.E.2d 309, 314 (W. Va 1977)(finding exculpatory provision “may not be raised as a complete
shield from all liabilities which may be indicated by evidence showing defendant’s violation of rules,
regulations and laws, its willful, wanton and reckless actions and conduct...™).
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The Jofmson court partially based its decision to deny SUpuTary judgment on
Mallins v Beatrice Péc@ont@ Co., 432 F.2d 314 (4™ Cir. 1970). In the Mullins case,_
Vitginia landowners were seeking damages- for coal dust emissions tﬁat had been deposited
on their land from a nearby mini.ﬁg operation. The ;:oal company tried to escape liability by
ciﬁﬁg a wajverloontaiIIEd within the landowners’ deeds that waived any claim related to
pollution of air or the emission of dliSt, sinoke, fmngs or noxlous gases. Id at 318, The
Mudlins Court concluded that déspitc the ex;ulpatory prt;visiﬂnj the defendant coal ;:ompany
* stilf had an obligaﬁon 1o operate reasonably, and, as such, the company could “emit only -
that amount of coal dust reasonably necessary fo ﬁroduce marketable coal” and could not
“imi:uose on these property owners the casﬁ of its pollution if meéns of cb]lecting the dust are
reasdnably available” Jd.at 319-320. The Court reversed summary judg:meﬁ in favor of
the operator and remanded for a factual deteminaﬁpn of whether the coﬁpany’s activity
was ‘;reasonably nécassary for the iamduction of coal in the ordil;ary manner, or whether it .
has been caused by iﬁiproper operating procedures ﬁr ineffective equipinent.” Id at 320,
Just as in Mullirzs, the plaintiff class/petitioners seck damages for the emissiohs that
have been deposi-ted on timir land from the neatby zinc plant. The Coﬁrt conc‘ludedﬂlat the
waiver contained with the landowners® deeds barred afl f)roﬁerty damage daims related to
| the emission of any substance. In conh‘éthion of West Virghﬂﬁ ‘law, the Court failed to
except from this waiver any claims of property damage resulting from the plant owners’
negligent and/or reckless operation of the zinc plant.
C. The trial court ﬁﬂeﬂ to address Whethef, or erroneously concluded that,

the exculpatory provisions permitting perpetual contamination of
hazardous and carcinogenic heavy mefals do not violate public policy.

10
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Like most states, WE:st Virginia sf:ruﬁnizeé e'xculp'atory pro{risions appearing ia-
contracts. In fact, West Virginia’sl Supre:mé Court of Appeals hﬁa‘s Warne:c.‘l that exculpatory |
provisions must be mmed closely for unconscionﬁbility, particularty Where rights, |
remedies, and prdtecﬁbns that exist for thg public benefit are involved. Dunlap v. Berger,
211 W. Va. 549, 558, 567 S.E.2d 265, 274 (W. Va. 2002), The welfare of the general |
public supersedes the right to confract. ‘Wellz‘ré,gfon Power Corp.v. CAN Su.retjf Corp., 217
W. Va. 33, 614 SE.2d 680 (W. Va. 2005). Whether  particular contract violates public
'poﬁc‘y isa queétioﬁ of law which the court must decide in light of ﬂ.ie‘ particular
circumstances of each case, 1d. at 686 (quoting C’ordle v. General Hugh Mercer Corp., 174
W. Va. 321, 325, 325lS.E.2d?'1 11,114 (‘1934)). In this mstance, the trial court failed to
determine whether, as a question of law, the exculpatory provisions at issue in this case are
mun afoul bf public policy because they enable the defendants to engage in illegal ;ronduct—
i€, iﬁ]propeﬂy disposing of hazardous waste,

“[TThere is no absolute rule by which courts ﬁay determine what contracts
contravene the public pdlicy 'cf the state. The rule of law most generally stated 15 thaf public
| policy 1s that principle of law which holds that no persén can lgwﬁxlly do that which had a
tendency to be injurioﬁs“m thé public or against the public good... even though no actual
injury ﬁlay have resulted therefrom in a particular case fcv the public.” Id The sources that
determine our public policy include: federal and state constitations, statutes, Jjudicial
décisions, common law, and “the acknowledged prevailing concepts of the federal and state
governments relating to and affecting the safety, health, morals and general welfare of the

people” for whom government is established. Jd

Il
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In the instant action, 'thera are twg competing pu‘nhc pohcxes the right to confract
and the need to protect the health a:nd welfare of the general public. DuPont sought and
thf: trial cowt awarded immunity for doing precise_ly that which the govemment.has '
forbidden:‘ improperly diSposing of its‘em'iss'ions and waste-products. From 1971 '
through 1998, the West Virginia Department of Environmental Protection and the United |
'Sfa'tes‘Environmental Protection Agenéy recordéd fmerous e,missions‘ violations from
the zinc plant—emissibns that threatened the health and Welfare of the community. See
- Bemiard Reilly’s Inspections/Observations ‘Summ:iﬁes (Exhibit 21 te Plajntiffs’ Response

in Dppo.éition to Defendant DuPont’s Motion for Summary Tudgment). The trial court
~ failed to consider Wﬁether,: a5 a8 matter_ of law, or erroneously concluded Wiﬂadut ;
exPianaﬁon that, the exculpatory provisions allowing for the unfettered right to
contaminate a neighbor’s property is c'ons.cionable and consistent with public policy.

CONCLUSION |
WI—]EREUPDN, based upon the foregoing, the Petitioners/Plainti{fs respeqtﬁllly

request that this Honorable Court hear this appeal and reverse the September 14; 2007,
and September 20, 2007; Orders disthissing the Property Class members’ claimsl and
request that this matter be remanded to the lower court for ‘reinstatement and adjudication

of the claim upon its merit.

12
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INTRODUCTION
Petitioners in this case ?ravéiled in a class action in which théy were awarded $55 miilion
in remediation damages, mf.;djcal monitoring that they and the Circuit Cburt value at $130
million, and punitive dﬁmages. of $196.2 milliﬁn. This was the largest "\lf'E:I’diCt of its kind in
2007—xnot only i:q West Virgima, but also in the Unitéd States. See Verdiet Search, Top ]‘0‘0
Verdicts of 2007, available onlhmne at iihttp:f./ww.verdictsearch.com/iudex.jsp‘?d(:aﬂtop'l00}
(last visited Apr. 5, 2008).
' “"Despite the amouﬂts thej 'Wér'e awarded (and thé dQZQI:lS.a..Ild aozsns of rulings favorable
‘to them that paved the Way for their recbx@—se'tting judgmmts), Petitioners here seek review and .
reversal of one narrow, summéfy judgment rubing that t_iid not -go their way. That ruling apphied
unambiguous releases and easements to a subset of the clamms of a fraction pf the class members.
The Circuit Court’s ruling coi‘recﬂy dismissed the pmperty-damége claims of those class
members whose chain of fitle contained felcases of {and perpetal easements to) DuPont,
through its predecessor in interest. The Circuit Court’s ruling was based on the plain meauing bf
the releases .and easeﬁlentsP established law, zmd.the, public policy m favor of enforcing amms-
length settlement agreements. The ruling implicates no recuxﬁng legal issues that necessitate
resolution by this Court. Instead, Petitioners siﬁlply quibble with the Circuit lCouﬁ’s case-
specific appﬂcation of the unambigﬁéus terms of releases and easements entered into roughly 80

VEars ago.
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- By conﬁast, DuPont, the real loser below, will be seeking review of the record l}‘udgments
agamnst it by its June 24, '2005, fling deadline.! 'Those“jlidgnients resulted from numeroﬁs,
simﬂcant Circuit Cou;rt ‘erroré before tn'lal, durhg trial, and during the posbh'ial proceedings.
- These eﬁors—nwhich implicate moportant, ‘recumlng 'iésues on which the trial courts of this State
need detailed and clear guidance—include, but aré net limited to;

» The Circuit Court permitied Plaintiffs to present. to the jury allegations of other
misconduct by DuPont without complying with the requirements of West Virginia
Rule of Evidence 404(b).

e The Circuit Court excluded évidence critical to DuPont’s defense, including all
evidence pertaining to DuPont’s statute of limitations defense.

s The Circuit Court committed numerous prejudicial errots relating to the punitive
damages phase of trial, including (i) allowing Plaintiffs to seek pupishment for
DuPont’s First Amendment-protected Iobbying of govemnment officials;
(ii) upholding the jury’s finding of punitive liability even though DuPont’s historical
operations of the Spelfer smelter met or exceeded prevailing industry standards at the
time and there was no evidence of the kind of egregious misconduct necessary to
support imposition of punitive damages under West Virginia or federal law; and
(iii) holding that the record punitive award was not excessive under West Virginia
law and the Due Process Clause notwithstanding the absence of any showing that any
award beyond the already massive compensatory verdicts was necessary to punish
and deter and despite the fact that the award exceeds the highest civil penalties ever
mposed by the State of West Virginia and the regmnal EPA authority by over $190
mallion.

» The Circuit Cowrt erroneously adopted Plaintiffs’ pmpnsed medical momtonng plan
1 its entirety, including biennial CT scans.

e The Circuit Court violated DuPont’s due process rights by certifying two classes after

finding that the claims of the named plaintiffs are typical of those of the class

~ members but then refusing to allow DuPont to infroduce evidence specific to the

: DuPont timely filed post-tna] motions for judgment under Rule 50(b) of the West Virginia Rules
of Civil Procedure and for a new trial under Rule 59 of the West Virginia Rules of Civil Procedure, The
Circuit Court denied these motions in orders entered on February 25, 2008. Under Rule 72, the time for
DuPont to file its Petition{s) for appeal commences to run and is to be computed from the entry of those
orders. DuPont will seek this Court’s review on or before June 24, 2008,
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named plaintiffz on the ground that this 1s a class action and ev1dence related to the
named plmnffs therefors is not relevant.. '

The Petition(s) that DuPont will file will explain in detail why errors such as these Tequire this
Court to reverse the Circnit Court. |
Given the importance of this case, the magm‘mde Df the verdicts and post-trial medmal—
monitoring valuation, and the enormity pf the Circuit Cour!::’s errors, DuPont will urge this Court
to granf DuPont’s Petition(s). None of these rationales apply to Petiﬁaners’ Petition, however.
The Court should deny the pendmg Petition because 1t ass1g,ns only memitless errors
relating to a single, nanow Circuit Court ruling that correcﬂy applied unambiguous releases and
easements to one subset of claims ofa fraction of the class members.
STATEM‘ENT OF FACTS
DuPont owned and operated a zinc smelting facility in Spelter, West Virgima, from 1928
to 1950. During its lownerslﬁp, DuPont operated at the site consistent with ‘the highest
contemporary industry standards. |
n 1996, when the U.S. Environmental Pgotection Agency (“EPA;’) and the West 'Virgj'ﬁia
Department of Environmental Protection (“DEP”) raised envirommental concems about the
smelter site, DuPont WOrked with EPA, ]jEP, and the then-owners of the smelter to remediate the
site, even though IjuPdnt had not operated the smeltér for 46 years. In 2001, DuPont took
ownership of the property and assumed sole respéﬁsibilitj for the remediation. By the time it
completéd the remediation, DuPont spent approximately $18 million to mest all of the oversight
agencies’ requirements. Th: property is mow a green, open space, ready for appropriate

economic redevelopment.
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In 2004, more ﬁmn 50 yéa:ré afte?( DuPont sold the plant, Patitioners brought a class action
~ lawsnit against DuPont al]egiﬁg off—sita pfopexty damage,‘ the need for medigal monitoring, and
 an entitlement fo punitive damages based on -thé;ir alleged cﬁposure to arsemic, cadmium, and
lead from the plant. Petitioners brought ilo perSonal—jnjury claims. The Circuit Court céﬂiﬁéd
 two separate claés act:iéns agamst DuPont: one for lproperty—daxﬂaga claims and one seeking
medical monitoring.

On October 1, 2007, a jury found DuPont liable uﬁder theones of negligence, nuisance,
trespass, and . strict 'Iia.bility.- In subsequent phases of the trial, that jury awarded medical
monitoring to all rmedical monitoriné claés mlemb.ers (W“lﬂ'l the scc»ple, duration, and cost of
‘monitori;lg resewea for pést—jtxiél .pmceédi:ags), awarded more than $5 S&nilli,cm m property-
remediation damages to the property class; and awarded $196.2 million in punitive damagels. to
both classes. | In"posf—tﬁal | medical-monitoring proceedings, the Circuit Cowrt adopted
Petitioners’ proposed monitering program in its entirety aj:ld estimated the vaiuc of that 40-year
program to be roughly $130 million.

Petitioners seek review of one nanow part of one Circuit Court order.” - Specifically,
Petitioners challenge the Circuit Court’s decision to grant DuPont’s Motion ‘fof Summary
Judgment comcermng the effect of releases and easements that apply- to a fraction of the

properties in the class area.” The Circuit Court held that the releases and easements barred the

o The Circuit Court signed two different forms of order concernimg DuPont’s Motion for Summary
Judgment. Petitioners’ counsel prepared one order. See Order Granting in Part and Denying in Part
DuPont’s Mot. for Summ. Judgment (Sept. 14, 2007) (attached to Petitioners’ Docketing Statement).
DuPont’s Counse] prepared the other order. Though the two ordexs differ in other respects, Petitioners are
correct that the orders are substantively the same on the sole issue that is the subject of this Petition. Pet.
at2n.l.

3

_ The parties agree on which properties are subject to the releases and easements. (See 10/11/07
Tral Tr. at 4B36-97 (Petitioners’ counsel: “We have agreed that the list accurately describes the -

4
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 property claims, but 1ot the médical mc.rni‘mri.ng claims, of class maﬁabers who have releases and
easements in their cha,iﬁ of title. Petitiéners .estin}afé. that thé: releases and easements covér
-approximately 265 of the stxluctﬂures‘ in the appmxim%tely s.éven—mile—by—ﬁv&mile Class Area |
Pet. at 1.

Many of the facts underlying the Petition are not m dlspute Grasselli Chemical
Company {*‘Grasselli”) Qng:nally built the zme smelter, Id.lat 3. Grasselli owned and operated
the plant from appmxiﬁzately 1911 until 1928. [d. Dunng Grassélliss tenﬁré at the smelter,
owners of real property near the planf filed over 40 cases against Grasselli. The property OWRETS
Suecl Grasselli for injury to the agucultural res1dentlal and market values” of their properties
“by reason of chezmcal deposits upon it from fumes, gases and dust ezmtted from [GTasselh 5}
furnaces and carried over the land by awcurrents, or spreading over it through the air.” Ba?jz‘lezr‘
V. Grasselli Chem. Co., 92 W. Va. 445, 446-47, 115 S.E. 451, 451 ‘(1922). The cases included
claims for nmsance and ﬁespéss. See, e.g., id; Lyqn v. Grasselli Chem, Co., 106 W. Va. 518,
146 SE. 57 (1928). |

Tn 1928, DuPont purchased Grasselli. DuPont (through Grasselli) replaced the horizontal
retort furnaces with vertical retorts, dram&ticalljr reducing the facility’s environmnental impact.
(5/24/Q7 Trial Tr. at 2924-26.) After the change in ownership, the compiamts from the Spelter
community that had characterized the smelter’s early operations ended almost immediately. (Id.j

In the 1930s; Grasselli and the property owners.settled the remaining claims and lawsuits.
Pet, é.t 1. As part of the settlements, many of the ‘property owners entered mto broad releases and

granted easements that were memorialized in deeds (“Grasselli Deeds”™) that ran with the land

properties covered by the Grasselli releases.™); 10/12/07 Trial Tr, at 4993-95 (markmg list of properiies
covered by Grasselli Deeds 4s DuPont Trial Exhibit 5112).)
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and were recordsd tﬁe Ofﬁcel of the Clerk Ic:f the Couﬁty Commissiﬂn of Hﬁnison County. Id.
at 1, 4; Order Granting in Part and Dénying in Part DuPoﬁt"s Mot. for Summ. Judglﬁent‘at 5-6
~ (Sept. 14, 2007) (attached to Pstitiﬂneré’ Décketmg St'atament) (“Di‘der”). |

The Grasselli Deeds reieased Grasselll, as well as successors aﬁd assigns‘ of Grasselli,
sﬁch as DuPont, from the property ciajms of the 1ndividual Plaintiffs wilo are successors in fitle
to the grantors of those deeds. -

The Grasselli Deeds released all jjlant owners from, amdng other things, all past, ﬁresent?
" and future claims that the property owners may have for injuries to their land resulting from the
existence or operatioﬁ of the zine plant or from any substance that the plant produces in the zinc
process. Specifically, the deédé pijc:vide thaf ,;111 plant owners ﬁe released from

all actions, causes of action, suits, liabilities, damages, claims, debts. and/or
demands, in law or equity, which said [property owners], or any of them, ever
had or mow have, or which they, or any of them, or the hews, personal
representatives or assigns of them, or any of them, hereafter can, shall, or may
have against said [plant owner and operator] or either of them, or the successors
and assigns of them or either of them, for or by reason of any and all injuries,
damages and/or losses of every kind whatsoever, to [their] land, . . . the
productivity and/or products of said land, and/or any property or thing, real,
personal or mixed, therein or thereon ... which have been caused, arisen or
resulted, or are caused, arise or result or hereafter may or shall be caused, arjse
or tesult from, by reason or out of said plant or the past; present or future
existence . . . or operation of said plant, or any substance or sulstances in the
past, present or future produced, discharged, emanating, cast, precipitated ot
escaping - therefrom . . . The substance or substances hereinbefore and
elsewhere in this deed mentioned do and shall inclnde and extend to any and ali
solids, liquids, smokes, dust, precipitates, gases, fumes, vapors and other
matters and things which have been, are or hereafter may or shall be
produced, discharged, emanated, cast or precipitated, or did, do or shall escape,
by or from said plant in, about or by reason of the manufacture, smelting,
extraction or production of zinc or amy product thereof or any composition of
matter or other article consisting or partly consisting of the same, or anything used
or acquired for use in, about, or for said manufacturing, smelting, extraction

and/or production.
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(Resp. Exh. A at DPZGO30774 (ernphaees added).}
The Grasselh Deeds alse grant perpetual easements to the plant owners and 0perators that
allow for the discharge of the specified substances ﬁ'em the plant over and onte the property

owners’ land:

And for the consideration aforesaid, said [property owner] does hereby grant and
convey to [plant owner] and its successors and assigus forever, the full, free and
perpetual right ... to produce, discharge, emanate, cast, precipitate and
cause or permit to escape the aforesaid substance or substances therefrom
and over, on and/or onto said land of [property owners] or any property or
thing, real, personal or mixed, therein or thereon, without any compensation
except the above recited consideration already received as aforesaid, and free,
acquit and released from any and all actions, causes of action, suits, Habilities,
damages, claims, debts and/or demands of or by said [property ownets], o any of
them, or the heirs, personal representatives or assighs of them or any of them, said -
iproperty owners], for themselves, and each of them, and the heirs, personal
representatives and assigns of them and each of them, hereby releasing any and all
such actions, causes of action, suits, liabilities, damages, claims, debis and/or
demands.

(Id. at DPZﬁ030774—75 (emphases added).) |

Finally, the Grasselli Deeds expresely stated that the releaseé and casements run with the
land and that they bind not only the ‘e’i‘i'g'.iheh)arties to the agfeements (that is, Grasselii and the
then-existing property owners); but also all of their successors and assigns. (Id. af
DPZ0030775.) The deeds provide that

the grants, releases, nights, easements restrictions, covenants and agreements .
shall run with said land and the title thereto and shall bind said land, sajd
[property owners], and the heirs, personal representatives and assigns of
them and each of them, and every subsequent owner, possessor or occupant
of said land, or any part thereof, and shall inure to the benefit of said [plant
owner and operator] and each of them, and the successors and assigns of
them and each of them forever

(1d. (emphases added).) Petitioners do not d1spute that the Grasselli Deeds run With the land.

Pet. at 1.
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In Sep-tembér QDD7> the Crreuit Court held that the “release and sasement prt;visions of
the Grasselli Deeds are binding aﬁd. eﬁforcéable upon the individual Plainﬁffs: in this action who
are sucéessors In titie to the gfantors ci;f‘ the G’rass;alli; ﬁeed;s.” Order at 8. The Circuit Court
therefore dismissed the “property damage claims of those Plaintiffs who are ﬂm SHCCESSOTS in
title to the Grasselli Deeds.” Id. |

Although DuPont argued that the Grasselli Deeds were bfoad enough to bar all claims

- (including medical monitoring) brought by Plamtiffs who are successors ﬁtle to the grantors of
the Grasselli Deeds, the Circuit Court expressly limited the effect of the deeds to bar only |
propetty class claims. 7d, at 2 n.1, 8. The Circuit Court’s order thus ha.d no effect on any‘
Plaintiff s medical mnmt01'ing claim.

ARGUMENT

The Cirewt Court correctly enforced the unambiguous‘ -teﬁns of the releases and‘
easements contained in the Grasselli Deeds. Petitioners seek to have this Court overturn the
Circuit Court’s order on legally erroneous grounds that would set a dangerous precedent for the
validity of settlements 'and Feloases in this State.

L THE C.IRCUIT COURT PROPERLY ENFORCED THE UNAMBIGUOUS
TERMS OF THE GRASSELLI DEEDS .

The Grasselli Deeds’ clear language bars the claims of members of the property class
who are suceessors in title to the grantors of the deeds. The deeds expressly preclude any
property claims premised on the release of substances from the plant onto properties subject to
the releases and easements. e

“Where the imtent of the parties is clearly expressed in definite and unambiguous

language on the face of the deed itself, the court is required fo give effect to such language and,
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eréinanly, will ﬁmt resoit t0 perol{] or extrinsic evidence.” Pocahontas Land Corp. v. Evans,
175 'W. Va. 304, 308, 332 S.E;Qd 604, 609. (1‘985); see also McDonough Co. v. E.I. DuPont
DeNemours & Co., 167 W. Va. 611, 613, 280 S.E.2 246, 247 (1981) (“Deed words that aie nof
ambiguous Shduld not be éonstrued; ... Parties are bound b& genéral and drdinary meanings of
words used.”). In other words, a “valid v;/ri‘rten instrument which é};presses the intent of the
parties in plain and unambiguous language is not subject to judicial construction or
mterpretation.”  Wellington Power Corp. v. CNA Sur. Corp., Syl. Pt. 1, 217 W. Va. 33, 614
S.E.2d 680 (2005).

The Grasselli Deeds contam “definite and unammguous language * Pocahonias Land
C’orp 175W. Va. at 308, 332 S.E. Ed at 609 They expressiy (a) release past present, and future
claims arising out of either the operation of the plant or the discharge of substances from the |
plant, and (b} grant é-perpetual easement in favor of the plani owner to operate the plant anﬁ to
diéchargé substances from the plant over and on the property owners’ land. The deéds thus
preclude Emy‘:pi"operty claims premused on the release of substances from the plaﬁt-oma
properties subject to fhe releases and easements.

The deeds’ Ianguagt; could not be more definitive. The releases and easements that the
original property owners granted were, on their face, intended to cover péoperty clams Iike the
ones Petitioners brought in this case.? The Grasselli Deeds released Grasselli and its $UCCESSOTS

and assigns “from all actions, causes of action, suits, liabilities, damages, claims, debts and/or

¢ Pettioners’ claims stem from alleged emissions or discharges related to DuPont’s operation of
the minc smelter. See, e g, Second Am. Compl. 9 3 (“The real properties of Plaintiffs and other area
residents have been contaminated with hazardous substances contained within dust, smoke, and/or other
releases from the Spelter Smelter facility.”). Although DuPont denies this allegation, the unequivocal
language of the Grasselli Deeds expressly permitted DuPont to make such emissions and discharges on
the land of the property owners whose real property includes a Grasselli Deed in the chain of title.
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demahds ... which séid [property' owners] . . . hereafter can, shali, oF may navé against said.
[plant owner and aperator] ” (Resp Exh. A at DPZOOBO’/M) T he deeds describe those past, |
present, and future lawsuits as mc:ludmg lawsuits’ “for or by reason of any and all injuries,
damages and/or losses df every kind whatsoever, to [property owners’] land, . . . which have
heen caused, . . . or hereafter may or shall be cansed, . . . by . . . the past, present or fature
existence ... or operation‘ of said plant, or E'mjf substance or substances in the past, present or
futare produced . . . ‘thsrefrom.”‘ (Id) These “substances™ “include . . . any and all solids,
liquids, smokes, dust, precipitates, gases, fumes, vapors and other matters and things which have
been, or hereafter may or shall be produced . . . by or from [the zire] plant.” (Id)

At the same time, the pmpefcy OWIErs granted Grasselli and ifs successors and assigns an
easement granting themn “foraver, the full, free and per_petual nght . . . to produce, discharge,
emanate, cast, precipitate and causs or permit to escape” “any and all” substances generated
through the “manufacture, sxﬁelﬁng, extraction, or production of zine or any product thereof.”
(/d. at DPZ0030774-75.) |

It is well established that “an affirmative easement entitles the owner theteof to use the
land subject to the easement by doing acts which, weré it not for the easement, he would not be
privileged to do.” Qﬁmfafn Dev., LLC v. Columbia Natural Res., Inc., 210_\W. Va. 128, 135, 556
S.E.2d 95, 102 (2001). “[Aln easement allows a person to engage in activities on another’s land
that, in the absence of the easement, would be a nuisance."" ld “In circums,té.nces where, as here,
an easement authorizes activity to be emgaged in wpon the servient property, it is generally

considered that the easement authorizes a trespass.” 1d,

10
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The unambiguous language of the-Grasée}Ii Deeds expresaly aliows for the diécharge éf .
the products and Ey—prbducts IclJf the plant’s opcratioﬁ over and'oﬁto the lands of Petitioniers who
are successors 1n title to the graﬁtcrs of thadeeds‘l. | The deeds‘ were the product of litigation and
negotiation in which the prolpeﬁy OWNErs were represented by counsel. They are not susceptible
to any namrower reading that would render them inapplicable to this case. The C‘ircuit Court thus
correctly dismissed the property claims of Plaintiffs who are succeséors m title to the grantors of |
the deeds. |
.  PETITIONERS’ ASSIGNED ERRORS ARE MERITLESS

A “The Contemplation of the Parﬁes” Does Not Bar Enforcement of the Deeds

Petitioners” first ‘assignment of error is that the Circuit Coutt “disregarded evidence” that
the releases and easements “gxceeded the contemplatioﬁ of the partieslat the time of execution.”
Pet. at 7. They say that, at the time thé parties executed the deeds, the landowners did not
contemplate the discharge of the specific pollutants at issue in this case, 4 at 7-8.

This argument ig,nofm that the best evidence of the pgﬂiés’ contemplation is the text of
the deeds. This is es;::epially so where, as here, the asserted “contermplation™ occurred roughly 70
years age. As discussed gbove, the Grasselli Deeds unambiguously release past, present, and
futurel property claims arising out of the operation of the plant and grant apperpetual easement to
operate the plant and to allow the future discharge of substances from the plant. Accordingly,
under this Court’s precedent, é.g., FPocahontas Land Corp., 175 W. Va. at 308, 332 S.E.2d at
609, there 15 no basis for con;idering extrinsic evigi(;nce of “the contemplation of the parties.”
Petitioﬁers cite no extrnsic evidance‘ T.hat f;ﬁggésfs the partles c;:.nntémplatec'i a release less

expansive than the plain language of the deeds provides,

11
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Petitionéxs cii;eRusséﬁ W Isfﬁnd Creék Coal Co. , 182 W, Va, 508, 385 S.E.2d 1§4 (19893,
for the proposition that a waiver in a deed must be one that is wﬂhm the parﬁes’ contemplation.
Pet. at 7-8. But Russell only confirms that the téxt of the desd 15 the most feliabla evidence of
the parties” contemplation. The Couﬂ. in Russell exanﬁnéd the piam meéning of the deed
language at issue, compared it to the claimed waiver, and &c’rem‘:tined ﬂiat the claimed waiver
was within the scope of that deed language. 182 W. Va. at‘51€l3—17, 389 S..E.Zd at 204-03.
Simmlarly here, there is nothing in the language of the Grasselli Deeds to suggést that their broad
release and easement provisions do not mean What they say—that the landowners were releasing
claims arising out of any prdperty damage caused by *any substance or substances in the p‘aét, |
present or future produced, &ischarged, ... o eécﬁping” lﬁom the plant. (Resp Exh A at
'DPZ0030774.)

In no uncertain terms, this ianguage evidences the parties’ intent to bar claims arising out
of future pollution, meluding pollution that the parties did not contemplate, or could not have
contemplated, with émy specliﬁcity' at the time Qf execution. The deeds expressly release “any
and all” future claims arjsing out of allegéd damage cé.used by pollutants unknown to the parties
at the time of execution. (Id. at DPZ0030774.) They leave no room for doubt about the breadth
of “substances” to Which they were intended to apply: | “The su]:;stanca or éubstances
hereinbefore and elsewhere in this deed mentioned do and shall include and extend to any and all
solids, liquds, smokes, dust, precipitates, gases, MES, vapors and other matiers and thirigs
which have been, are or hcreaﬁe:r may or shall be i:mduced, discharged, emanated, cast or
precipitated” from the plant in conmection with the operation of a zinc smelter. (Id. (emphasis

added).)

12
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The use of thé lwordlf‘-all’l’ here is pamc:ularly Signiﬂcant; ‘This Court has explained that
“a11” is a “magic word” 1n tﬁe comtext of easements and anticipatory releases, holding that its use
cormotes the desire to “waive or excludé” the [entire] Be:nefit of a rule of law” that wouid
otherwise apply. Stamp v. Windsor P,owér House Coal Co., 154 W. Va. 578, 583, 177 SE.2d
146, 149 (1970) (internal quotation marks onritted). The contract atl issue in Stmﬁp gave the
defendant the right to remove “all the coal” in a particular seam. 134 W. Va. 4t 580, 177 S.E.2d
at 147-48. The Court held that the Woxd “all” constituted an express waiver of the grantor’s right
of lateral and subjacent support for the surface land. 154 W, Va at 582-83, 177 S.E2d at 1;18‘

Here, too, bgcause .tllle language of the deeds unambiguously covers “all” substances
emanating from the plé:rﬁ at the timé of the grant and m l‘rhe futare, it is inelevant that lead,
arsenic, and cadmium are nof specifically mentioned in the deed, or that the lpa:t'ties may or may
not have specifically “contemplated” those particular substances, or the specific attributes of
those parti_cula‘r‘ substances, at the time of the grant. Contrary to Petitioners’ claim, nothing in
the releases tums on the nature of the pollutant, such as Whéther its effects can be “neutralized

1 with fertilizer,” Pet. at 3, whether it constitutes a “heavy metall],”” id. at 4 n.3, or whether it is
arsenic, cadmium, ot lead, as opposad to Zing.

Equally unavailing is Petitioners’ assertion that because the Grrasselli litigation Was. about
harm to the “productivity and fcrtilitf * of the farmers’ land, the Court should limit the Grassell
Deeds to such harms. [d. at 4. The deeds are not so limited. They release Grassellr and its
successors and assigns from causes of action for “any and all” property damages “of every kind
whatsoever,” whach include ciamages not only to the “productivity and/or products of said land,”

but also to “any property or thing, real, personal, or mixed, therein or thereon.” (Resp. Exh. A at

13
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DPZ0030774.) The express langiage of ﬁze deeds Sh@ws that the‘landowmrs released Grasselli,
and hence Dquxit, from causes of action that gp far béycand. those asserting harm to the
“produéﬁﬁfify and‘ fertility” of the jand. |

Finally, Petitioners’ cléim that the so-calied Bear and Morgag :ep_or‘ts was “hidden” from
landowners who executed the Grasselli Deeds is false. Pet. at 6. The Iandowners in the Grasselli
litigation were aware of ﬂ;ﬁs‘ report years before the Grasselli Deeds were executed and recordle:d.
In 1920, these landowners moved to compel production of the report, but the Circuit Court of
Hatrison County denied their motion. Bartlett v. Graselli Chem. Co. (Cir. Ct. Hatrison Cty,j
1920) (attached as Resp. Exh. B). | |

The facts undg:rcut any inémuatiop fhat there has beeﬁ a continuing atternpt to “hide™ this
report. DuPont i:arovided a copy of the report to the EPA and DEP during DuPont’s fe:mediation
of the Spelter site. (9/18/07 Tnal Tr. at 2210-13.) And DuPont provided the report to the
Petitioners in. this litigation. (/d.) .. -

In any event, the Bear and Morga;n report is irrelevant to. the enforceability of the
Grasselli Deeds. The releases and easements containeﬁ in the deeds are in mo way Eonditioned
on the disclosure of information—especially information that neither Grasselli nor DuPont had
any obligation to disélose- at the time. |

Finally, there is no reason to thigk, that disclosure of the r6pbrt would have made a
difference in the negotiation of the relea;.ses,l Based on Petitioners” own description, the report

contaimed no pew information. Petitioners describe the report as “confirm[ing] that plant

: In 1919, Firman E. Bear and Francis M. Morgan mvestigated the impact on focal crops and
livestock of zinc from the Grasselli horizontal retorts. Bear and Morgan memorialized their findings in a
report titled Meadowbrook Investization 1919,

14
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eInisslons were POLSOTING livestock and injuring and 1{1111‘16 axtmsive areas of vegetation.” Pet. .

‘at 5. The landowners who agreed to,tha G*rassallz releases leveled th.xs game alle:gatmn in theu
lawswits: harm to “the feﬁility of the jand and th‘e health of Iivestock.” Id. at 4. Petitioners state
in their Petition that “this repori addressed the véry claims béing brought by the 1920s
plaintifis.” Id. at & Tt makes no sense to suggest, more than 80 years after the fact, that a report
that at most confimmed what the landowners already believed éhbuld unldo settlement agreements
that those landowners entered into to bring their claims against Grasselli to 2 mutually agreeable

resolution.

B. - Labeling the Alleged Conduct “Unreasonable” Does Not Bar
Epforcement of the Deeds ,

Petitioners’ second assigmnent of error is that the Circuit Court “failed to address”
whether the Grasselli Deeds are effective with respect to cqnduct Petitioners say 18
“unreasonable.” Id. at 8. - |

As a legal mattex, the “reasonablencss™ of DuPont’s conduct 18 .irrclevént to whether the
Grasselll Deeds ‘are effective and éuforceable. The deeds are enforceable by their terms,
regardless of wﬁemer the plant operator acted feasonably. lTh‘e language of the deeds bars “all
actions, causes of action, suits, iiabilities,‘ damages, cla:ims,' debts and/or demands, in law or
equity,” not merely actions arising out of reasonable conduct. (Resp. Exh. A at DPZ0030774.)
The deeds include releaécs of actions based op “any and all imjuries, damages and/or losses of
every kind whatsoever” t§ the property. (/d) The deeds apply 10 actions based on “the past,
~ present or future existence ... of operation of said plant, or any substance or substances in the
past, present or foture produced, discharged, emanating, cast, precipitated or eséapmg

thersfrom.” (Id.)

15
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- West Virginia law is clear: an i:anambiguodus contractual Wé,ivax or release of liainili‘.i}* is
‘ enforceablé regardless of the “réasonableﬁesé” of ﬂﬁe latitude that it gives to the grantee. See,
e.g., Murphy v. N. Am. River Runners, Inc., 86 W. Va. 310, 314-15, 422 5.E.2d 504, 508-09
(1991); Continental Coal Co. v. Connellsville By-Product C'qaf Co., 104 W. Va. 44, 56; 138 8.E.
737,742 (1927) (“Whefe the meaning of a contract .is clear, a court will not change its terms, in
order to relieve a party thereto, bécause the contract 1s harsh and unreasonable.”). As this Court
has explained, “[c]ompensation for an injury to property is a proper matter of contract, and there
is no reason why such injury may not be compensated by contract as well as by a verdict of 2
jury or decree of acourt.” Continental Caal, 104 W._ Va. at 56, 138 S.E. at 741.

In arguing for a contraty rule, Petitioners rely on Johnson v. Jumor Pocahkontas Coal Co.,
Inc., 160 W, Va. 261, 234 S, E 2d 309 (1977), which in turn cites Mullins v. Beatrice Pocahontas
Co., 432 F.2d 314 (4th Cir. 1970), to support their assertion that the ‘Cowrt must rea,d a
“reasonableness™ limitaﬁén mto ﬁle clear Grasselli Deed language. Pet. at 9-10. But Johnson
involved deed language very different froﬁl thé Grasselll Deeds.

In Johnson, New River and Pocéhontas Consolidated Coal Company (“New River”)
conveyad‘surface lands to an individual, Eu‘t retained mining righfs in tﬁat land. 160 W. Va. at
269, 234 S.E24 at 313, The deed, uulike the Grasselli Deeds, “ob-viously contemplated
continued use of the surface lands for residential and gardeming purposes.” 160 W Va. at 270,
234 §.E.2d at 314. *[T]he coal lease and mining contract emanating from the severance deed
transaction contained indemmity provisions recognizing protective considerations incident to‘
possible claims for damages to the surface land residence properties,“‘ 160 W. Va. at 270, 234

5.E.2d at 314.

16
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New River leased other ands to Consolidated Coal Com;ﬁany (“Consolidated™), which n
- turn contracted with J‘ulniolx Pocahontas anl Company (“Juhior Poc'ahoiltas”) t0 mine thg land.
Under Conéolidafed’s 16353;, it was required net only to “cdnduct its miniﬁg operations as not to
Violate any rights of lateral and subjacent support belonging to the owners of other estates,” 160
W. Va. at 264, 234 S.E.2d at 311, but also‘ to “leave sufficient coal ‘in place to support existing
buildings of others on the surface lands,” 160 W. Va. at 260, 234 S.E.2d ét 313. |

(iiven the balance strudk in the deed and related documents, and all of the protections
those documents afforded the landowning plainiiff, the Johnson court held that Jumor
Pocahontas could not use the deed “as a comﬁlcte shield from all liabilities.” 160 W. Va. at 270,
234 8. E.2d at 314. The Grﬁsselli Deéds contain no analogqﬁs provisions favoring the residential
landowners—indeed, as axplai.ned‘ above, they ‘expressly grant the nght to ernit “all” by-products
lof the plant onto the servient lands “forevet,” establishing that the landowners retained no rights
that could support their claims for property damage now.

As a factual matter, Petitioners fail to specify the “unreasonable” conduct that they think
falls outside the terms of the releases and éasements. They do not say whether DuPont or chér
plant owners committaci this alleged unreasonable conduct. And they do not explain how any
unreasonable conduct 15 coxmécted to the property-damage claims Petitioners seek to advance.
Petitioners have failed to present DuPont, and this Court, with sufficient facts to evaluate their
assertion that unreasonable conduct, giving rise to the causes of action they say the Circmt Court
* incorrectly barred, invalidates the plain text of the deeds.

The only conduct that could bear on the r;leases is conduct that occumed dunng the

operation of the plant and that resulted in arsemic, cadmium, and lead being deposited omto

17
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Petiioners’ property. Ths're‘cgrd does not support.Pf:titione;rs’ asseﬁion that this conduct was -
unreasonable. |

Petitioners have no basis for saﬁng that operating. a zinc plant from 1928 to 1950
according to prevailing industry standardsp providing munitions to the U.S. Government during
World War I, and employiﬁg a t;:n\;m of West Virginia citizens for decades was “unreasonable.”

Petitioners rely in their statameﬁt of facts on the opinions of Steven. Amter, a geologist
| and hydmgedlogjst. Pet. at 3 n.2. Over DuPont’s‘ objections, the Circuit Court permitted Amter
to.opine as an expert on broad topics well beyond his expertise, includidg “the state of

knowledge of industries affecting the environment” (9/20/07 Tnal Tr. at 2719-20) and “[t]ha

| hkstory of knowledge about arsenic, cadmlum a:nd lead regarding their tox1c1ty” (id. at 2742).

Amter caffe:red only two examples in support of his opinion that DuPont was ncgligent.
Both involved types of pollution control equipmest that DuPont or Graéselli' allegedly failed to
install to control plant amissioﬁs. First, Amter argued that Grasselli should have installed a
Cottrell precipitator at the‘_smelt‘ér. to control pollution.l (9/20/07 Tﬁal Tr. at 2753-55,2757-59.)
Second, Aﬂiter suggested that DuPont sholuld have used a “bag hquse” to limit smelter
emissions. (/d. at 2761—63;) But Amter ackﬁowledged that he was not aware of a single vertical
retort zinc smelter that used a bag house as of 1950. (9/24/07 -Trial Tr. at 2926.) He also
admitted that he was not aware of any zinc smelter that used a Cottrell precipitator duning the
period of time that Grasselli operated the plant. (/4. at 2926-27.)

Amter offered no evidence that would allow a jury to find that DuPont’s operation of the
smelter was willful, malicious, or intentional. In fact, Amter acknowledged that DuPont had an

air pollution control program dating back to at least 1938. (Jd at 2858.) Amter further testified

18
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| that ﬁuPont was on the cutting edge of pollution. control ﬁum’ng the middie of the twenieth
century. Finally, A:rﬁter admitted that the corriﬁlaints from the Spélter conﬁnunity that plagued
(rasselli Cheﬁical Company disappeafed after DuPont replaced the horizontal retort furnaces
with vertical retorts in 1929. (Zd. at 2924-26.) |

C. | Public Policy Favors Enforcing Settlements Like Those in the Graséelli Deeds

Petitioners’ final assignment of error is that the Circuit Court rejected Petitioners’
argument that public policy precludes enforcing the broad language of the Grasselli Deedsl. Pet.
at 10-12. The Circut Court Correctly rejected this argument. |

Eirstj this is not a personal injury case. Petitioners made that clear to the jury, sa)ﬁng in
their opening statement that “[i]f you have an illness and you think it’s related to the smclitar,
then you have to file an individual llawsuit.. This class action does not address those personal
injuries.” (9/12/07 Tn'-al Tr. at 85_’;.) Thus, contrary to Petitioners’ su;ggesﬁon, Pet. at 7, the
record in this case does not require the Court to address Whéther au easement to pollute a
_ community with “heavy metal toxins with devastating human health effects” violates public
policy. | |

Second, public poliéy favors enforcing the settlements and feleases. There 18 a strong
public policy of encouraging parties to resoi;\re contested litigation and to settle claims. Horkulic
v. Galloway, Nos. 33352 & 33353, 2008 W. Va. Lexis 8 (Feb. 19, 2Q08). The law favors tﬁe
resolution of controversies through settlements rather than through litigation, and courts should
encourage rather than discourage parties in compromising conflicting claims. See, e.g., Sanders
v. Roselawn Mem’'l Gardens, 152 W. Va. 91, 104, 159‘ S.E2d 784, 792 (1968). Falure to

enforce the terms of litigation settlements discourages future settlements. Undoing settlements
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many decades .ﬁfter they are made, and reading aétsémems out of dee:ds‘ is contrary to public -
policy.

As this Court has emphasized, “the freedom to contract is a substantial public policy that
should not be lightly dismissed.” Wellington Power Corp. v, CAN Sur. Corp., 217 W. Va. 33,

38, 614 S.E.2d 680, 683 (2005). For that reason, courts
are not to extend arbitrarily those rules which say that a given contract is void as
being against public policy, because if there is one thing which more than another
public policy requires it is that men of full age and competent understanding shall

have the utmost liberty of contracting, and that their contracts, when entered into
freely and voluntarily, shall be held sacred, and shall be enforced by courts of

justice.
Jd. (internal quotanon marks C'I:ﬂ.'ltt@d) As the Court statad in Sz.‘amp, T1}f, by unambiguous
language any spemﬂed ng,ht 15 granted or withheld, There is no pubhc policy which defeats its
enforcement, even though the pubhc mtere:st may seem to be adversely affected.” 154 W. Va. at |
584-85, 177 S.E.2d at 149-50.°

These policy concerns do not change mer'ély because the deeds at issue relate to the

discharge of substances onto adjoining property. Courts around the country have enforced

kR

releases and casements that cover substances considered “pollutants™ or “contaminants.” See,

e.g., Albahary v. City of Bristol, 886 A.2d 802, 805 (Comn. 2005) (recognizing enforc:eability of
easement providing the “right to discharge pollutants to the ground water” and allowing
defendant to “release and deposit contaminants and pollution directly or indirectly, into, or 1 the

groundwaters and subsurface soils and formations™); FCA Assocs. v. Texaco, Inc., No. 03-CV-

s Petitioners eite Dunlap v. Berger 211 W. Va. 549, 558, 567 8.E.2d 265, 274 (2002), for the
proposition that “exculpatory provisions must be examined closely for unconseionability, particularly
where rights, remedies, and protections that exist for the public benefit are concerned.” Pet. at 11. But
Petitioners omit from this quotation the language stating that this rule applies to “contracts of adhesion,”
which the Grasselli Deeds are not.

20
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GO83T, 2003 Us. Dlst Lexis 6348 (\fv DN Y Mar 31 20@5) (un‘oabhshpd) {disTmissing
neghgence clalms after ﬂndmg mlease ﬁom Hability for enwmmnental contamunation claums
valid and enforceable)
Finally, Petifioners are wrong to say that the Circuit Court 8 enfc)rccment of the Grassell:

Deeds is against public policy because it “awaxded immunity” to DuPont for illegal activity. Pet.
at 12. To the cont:fary,' nowiﬂlstanding the Circuit Court’s decision in DuPont’s favor on this
single issue, DuPont haé been subjecfcd not oxﬂy to a substanﬁal jury award of property
damages, bu_t' also tq a substamial jury award of medical monitoring and pmﬁti{re damage claims

of an estimated 8,500 Plaintiffe.

o 21
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CONCLYSION

For the reasons discussed above, the Court should deny the Petition.

Respectfully submitted,
E.I DUPONT DE NEMOURS AND CO.
Respondent

BY COUNSEL:

| 5;? %avid B. Thomas (WV Bar No. 373 1)

James S. Arnold (WV Bar No. 0162)

Stephamie D. Thacker (WV Bar No, 5898)

Allen Guthrie McHugh & Thomas, PLLC

500 Lee Street, East, Suite 800

Post Office Box 3394

Charleston, West Virginia 25333-3394
(304) 345-7250

Jeffrey A. Hall (pro hac vice pending)
Bartlit Beck Herman Palenchar & Scott LLP
Courthouse Place ”

- 54 West Hubbard Street, Suite 300
Chicago, Ilhnois 60610
(312) 494-4400

Counsel for E.I du Pont de Nemours and Company

Dated: April 7, 2008
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