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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
SHREVEPORT DIVISION

A.B. COKER CO., INC,, CASE NO. 05-1372
S&M BRANDS, INC.

CLP, INC.

TOBACCO DISCOUNT HOUSE #1 AND

MARK HEACOCK, JUDGE HICKS

Versus

JAMES D. “BUDDY” CALDWELL MAGISTRATE JUDGE HAYES
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THE LOUISIANA ATTORNEY GENERAL'S
MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMEN T

PRELIMINARY STATEMENT.

S&M Brands, Inc', Tobacco Discount House #1, Inc., and Mark HeadtRlaintiffs”)?
seek in this action to invalidate, on federal cbusbnal grounds, the tobacco Master Settlement
Agreement (“MSA”), which the United States Supre@eurt has described as a “landmark”
public health agreementand which addresses “tobacco use, particularlyngnehildren and
adolescents, [which] poses perhaps the single igsificant threat to public health in the
United States:”

Specifically, Plaintiffs seek to enjoin James D.utlBly” Caldwell, the Louisiana

Attorney General (the “Attorney General”) from erdimg the MSA, as well as certain statutes

1A Motion to Dismiss S&M Brands for Lack of Standiis currently pending before this court (R. 7H&M
Brands lacks standing because it does not do Bssinelouisiana, has never done business in Lowdsiend does
not even have plans to do business in Louisianar tie reasons set forth in the motion to dismisd for the
additional reasons set forth here, S&M'’s claimsuitidoe dismissed.

2 A.B. Coker, Inc. and CLP, Inc. are no longertigarto this suit. On April 23, 2008, their claimvere voluntarily
dismissed (R. 71).

% Lorillard Tobacco Corp. v. Reily33 U.S. 525, 533, 121 S.Ct. 2404, 2410 (2001).
* Food & Drug. Admin. v. Brown & Williamson Tobaccorg., 529 U.S. 120, 161 120 S.Ct. 1291, 1315 (2000).
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that Louisiana enacted to assist in its implemémat The complaint alleges that the MSA and

these statutes are invalid under the United St@tmsstitution’s Compact Clause, Commerce

Clause, Due Process Clause, Tenth Amendiremd are preempted by the Federal Cigarette
Labeling and Advertising Act.

This action is just the latest challenge to the M&W/or its related statutes. In fact, this
is S&M’s secondsuch attempt. S&M’s first constitutional challeng@as brought against the
Attorney General for the State of Tennessee in thatter entitledS&M Brands, Inc. v.
Summerg All claims to enjoin Tennessee’s attorney genfrah enforcing the MSA and that
State’s MSA-related statutes were dismissed on(B)(® motion® The Sixth Circuit affirmed
the District Court’s dismissal of S&M'’s claims v@a12(b)(6) motion in an unreported decision.
In doing so, that Court joined more than fifteeB)(tither federal courts that have firmly rejected
such challenges on motions to dismiss or for sumpualgment. Indeed, in every such case that
has gone to judgment, the claims asserted agam$IEA or related statutes have failed, and the

Supreme Court has denied all requests for it t@evethose decisions.

®> Those statutes are Louisiana’s “Escrow Statuta’ R.S. 13:5061et. seq) and its “Complementary Legislation”
(La. R.S. 13:5071et. seq)

® The Tenth Amendment claims were dismissed fdurfito state a claim under Rule 12(b)(6) on Noverrf
2006 (R. 47-1).

7 393 F.Supp.2d 604 (M.D.Tenn. 200&ffirmed 228 Fed. Appx. 560, 2007 WL 117563 ir. 2007).

8 For a detailed discussion of S&M’s MSA challerigeTennessee see Section lI()fra. The claims S&M
asserted against the MSA in Tennessee were viokatid the Sherman Act, the Equal Protection Clathse Due
Process Clause, and the First Amendment.

® S&M Brands, Inc. v. Summerg28 Fed. Appx. 560, 2007 WL 1175630 (Gir. 2007).

10 See,Star Scientific, Inc. v. Beale878 F.3d 339 (4th Cir. 2002%ert. denied sub nom. Star Scientific, Inc. v.
Kilgore, 537 U.S. 818, 123 S.Ct. 93 (2002) (due processaleprotection, Commerce Clause, Compact Clause);
Mariana v. Fisheyr 226 F.Supp.2d 575 (M.D. Pa. 200a}f'd on other grounds338 F.3d 189 (3d Cir. 2003)ert.
denied sub nom. Mariana v. Pappestd0 U.S. 1179, 124 S.Ct. 1413 (2004) (Commereaissl, Compact Clause);
Grand River Enter. Six Nations Ltd. v. Pry@003 WL 22232974 (S.D.N.Y. Sep 29, 2003) (ComméZtause, due
process, equal protection, preemption, First Amesrtinvacated in part on other ground2004 WL 1594869
(S.D.N.Y. Jul. 15, 2004Yyev’'d as to Commerce Clause claia?5 F.3d 158 (2d Cir. 2005ghearing denieqJan.

3, 2006),cert. denied sub narKing v. Grand River Enterprises Six Nations, |27 S.Ct. 379 (Oct. 10, 20000
remand 2006 WL 1517603 (S.D.N.Y.) (preliminary injunatiodenied),aff'd, 481 F.3d 60 (2nd Cir. 2007);
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This action differs from the earlier ones only imat this time S&M and the other
plaintiffs are represented by the Competitive Emise Institute (“CEI”), which describes itself
as “a non-profit public policy organization dede@tto advancing the principles of free
enterprise and limited governmerit.”S&M seems a strange party to sue in this Cowergthat
it does not do business or sell its cigarettes anitiana. When Mr. Gee, S&M'’s deposition
representative, was asked why his company broinghtattion, he discussed a national strategy
of bringing a separate legal challenge in this fadeircuit’® Mr. Gee stated that legal
challenges to the MSA and related legislation Haebdy been filed in the Second, Fourth, and
Ninth Circuits — he missed the Third, Sixth, Eighfrenth and D.C. Circuits where the courts
have uniformly rejected MSA related challenges +that no challenge yet was pending in the

Fifth Circuit at the time CEI decided to initiatieid action. Mr. Gee expressed hope that, “the

Freedom Holdings, Inc. v. Spitz&57 F.3d 205 (2d Cir. 2004) (Commerce ClauBejres Action Project, LLC v.
State of CaliforniaNo. C99-0607MJJ (N.D. Cal. Jan. 15, 20G#jd, 2003 WL 1900848 (9th Cir. Apr. 17, 2003)
(No. 02-15336) (motion to amend complaint to adan@wrce Clause claim denied on ground of futiligyker v.
Foti, 2006 WL 3307445 (W.D. La. Nov. 9, 2006) (10th Amdment);S&M Brands, Inc. v. Summei393 F.Supp.2d
604 (M.D. Tenn. 2005), aff,[d2007 WL 1175630 (6th Cir. Apr 19, 2007) (due @x; equal protection, First
Amendment);Xcaliber Int'l Ltd., LLC v. leyoup377 F.Supp.2d 567 (E.D.La. 200%gcated and remanded
Xcaliber Int'l. Ltd., LLC v. Foti 442 F.3d 233 (5th Cir. 2006) (First Amendmente guwocess, equal protection);
International Tobacco Partners, Ltd. v. Kliné75 F.Supp.2d 1078 (D.Kan. 200@ppeal docketedNo. 07-3075
(10th Cir. 2007) (Commerce Claus&caliber Int’l Ltd. v. Edmondsqr2005 WL 5654220 (N.D. Okla. May 20,
2005) (C.A. 04-CV-922-EA(C)) (N.D. Okla. Apr. 5, @9), aff'd, 535 F.3d 1114 (10th Cir. 2008) (First
Amendment, due process, equal protection, Comn@liagse);Xcaliber Int’l Ltd. v. Kline No. 05-2261, 2006 WL
288705 (D.Kan. July 29, 2005, Feb. 7, 20@8)d, 535 F.3d 1114 (10th Cir. 2008) (First Amendmenk grocess,
equal protection)iGrand River Enterprises Six Nations, Ltd. v. Beeld8 F.Supp.2d 1082 (W.D. Ark. 2006) (First
Amendment, equal protection, due process, Comntliagse, preemptionappeal docketgdNo. 08-1436 (8th Cir.
2008);International Tobacco Partners, Ltd. v. BeeBd20 F.Supp.2d 989 (W.D. Ark. 2006) (First Amendinelue
process, equal protectio)ps Santos, S.A. v. Beeldd8 F.Supp.2d 1064 (W.D. Ark. 2006) (First Ameraty due
process, equal protection, Commerce Clause, préamphNorth American Trading Co. v. National Ass’'n ofyAtt
Gen'l, Civ. Action No. 01-01600 (D.D.C. Sept. 18, 200ff,d on other groundsNo. 01-7173 (D.C. Cir. Nov. 25,
2002) (Commerce Clausegtar Scientific, Inc. v. Carte2001 WL 1112673 (S.D. Ind. Aug. 20, 2001) (Comeeer
Clause);PTI, Inc. v. Philip Morris Ing 100 F. Supp.2d 1179 (C.D. Cal. 2000) (Compaatu&#, Commerce Clause,
equal protection, due process, bill of attaindeeemption);Hise v. Philip Morris Inc. 46 F. Supp.2d 1201 (N.D.
Okla. 1999)aff'd mem, 208 F.3d 226 (10th Cir.gert. denied531 U.S. 959 (2000) (Compact Clause).

1 SeeCEl's website http://cei.org
12 See the S&M Deposition, pp. 214-216, Exhibit 1.
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Supreme Court may take up the whole issue?® .That is why this Court is called on to add its
voice to those that have already addressed thegesis Just as the prior attempts to challenge
the MSA have failed, so should this attempt.

Shortly after the complaint in this action wasdil¢he Attorney General sought to have it
dismissed via a 12(b)(6) motidh. Magistrate Judge Hornsby recommended that theplzimn
be dismissed® Judge Hicks, however, stated that while he waslitiad to agree” with the
recommendation, he denied the Attorney General(®){& motion due “to the high standard
required by Rule 12(b)(6) and the Fifth Circuit'sctsion inXcaliber International LLC v. Foti
442 F.3d 233 (8 Cir. 2006)" which found that the District Courtrfthe Eastern District of
Louisiana erred by granting a 12(b)(6) motion dssing a tobacco manufacturer’s challenge to
Louisiana’s Amended Escrow Statdfe.

At the 12(b)(6) stage, the Plaintiffs did not hake burden to submit evidence of facts
supporting their allegations; indeed, their alléms were assumed to be tridePlaintiffs can no
longer seek refuge under Rule 12 and rest on thie adlegations of the complaint. Instead, they
must meet the much heavier burden established by B& and must set forth evidence of
specific facts showing a genuine issue for tribhey must do more than merely show that there
is some metaphysical doubt as to the material fAcBiscovery is now complete — thousands of

documents have been produced, fact and expert ssgsehave been deposed. The Plaintiffs

13 See the S&M Deposition, pp. 214-216, Exhibit 1.

¥ R.13-1.

* R. 43.

1® R, 47-1.

7 Kennedy v. Tangipohoa Parish Library Bd. of Cont&#4 F.3d 359, 365 {5Cir. 2000).

18 Matsushita Elec. Indus. Co., Ltd Zenith Radio Corp475 U.S. 574, 586, 106 S.Ct. 1348, 1356 (1986).
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have been given an opportunity to develop facts shaport their allegations. Yet, Plaintiffs
will be unable to meet the Rule 56 burden.

Summary judgment should be entered in favor ofAtterney General, dismissing the
complaint against him in its entirety.

. STATEMENT OF FACTS. "
A. The Master Settlement Agreement.

Cigarette smoking has been costly for the Statasparticular, it is the States that are
ultimately responsible through Medicaid and othealth and welfare programs for the costs of
treating cigarette-related diseases developed hyymoé its citizens. According to the most
recent figures published by the United States Csrftee Disease Control, the Medicaid Costs
incurred on account of cigarette smoking in theteStaf Louisiana in 2004 amounted to
approximately$1.72 per pack of cigarettes smoked in the Stattham yea® Given rapid
increases in health care costs, the per-cigarefits of smoking to the State are almost certainly

substantially higher today than in 2004.

% Most of the facts set forth below, while uncotaéte, are provided for the Court’s background us@ading.
The relatively few and simple facts that are matdur disposition of this motion are set forthtire accompanying
Statement of Material Facts as to Which There I1<9¢auine Issue.

0 gee, Centers for Disease Control, Sustaining State frng for Tobacco Control, 2006 Data Highlights,

available at
http://www.cdc.gov/tobacco/data_statistics/statéa/data highlights/2006/00 pdfs/DataHighlightsO&tdhpdf

Louisiana and federal courts have held that cauag take judicial notice of information on goverem
websites. See Nat'l Info. Services, Inc. v. Gottsege®B8-528 (La. App. 5 Cir. 6/1/99, 737 So0.2d 9096 91 1
(where the court took judicial notice of intereater adjustments from a website maintained by th&CFBtating
“[W]e see no reason why a government internet sfiteuld not be considered as much an official gavemt
document as any printed pamphlet or other matéfaState v. Carpente00-0436 (La. App. 3 Cir. 10/18/00), 772
So0.2d 200 (where the court took judicial noticeirdbrmation maintained on the Louisiana Secretdrbate’s
website to determine that a defendant was a corioniss police chief at a certain moment in timgpfold v.
O’Hara, No. 04-CV-6235CJS(P), 2004 WL 1526233, n. 1 (W.¥. June 24, 2004) (where, under Fed. R. Evid.
201), the court took judicial notice of sentencinfprmation contained on a Department of Correctiaebsite due
to the content being unquestionably accurate aadilyeavailable); andoone v. Menifee387 F.Supp.2d 338, 343,
n. 2 (S.D.N.Y. 2005) (where the court took judiciatice of information from a State Bureau of Pnsevebsite due
to the data being capable of accurate and readyrditation.).
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Beginning in 1994, most States sued the countgtgest tobacco manufacturers to
recover the costs incurred by the States in trgaimoking-related diseases. The suits
challenged the manufacturers’ marketing practices alleged a right to recover based on
theories of consumer protection, antitrust, ungrgichment, and other State-law remedies. On
March 13, 1996, Louisiana filed its complaint, whiwas similar in substance to complaints
filed by other State$'

The State lawsuits were settled by the executioth@fMSA on November 23, 1988.
The MSA was signed by 52 governmental jurisdictighsuisiana and 45 other States, the
District of Columbia, Puerto Rico, and four terrigs), which are defined in the MSA as the
“Settling States.” MSA, 8 ll(qq). (Four Stated-lerida, Minnesota, Mississippi, and Texas —
had previously entered into separate settlemertts the defendants.) The defendants signing
the MSA were Phillip Morris, Lorillard, Brown & Wiamson, and R.J. Reynolds, collectively
referred to as the “Original Participating Manufaers” or “OPMs.** After notice and hearing,
the MSA was approved as a settlement of the libgaby a decree entered by the court in each
Settling State that had jurisdiction of the lawstiit

The MSA includes a provision pursuant to which ottigarette manufacturers can join
the agreement (MSA 8§ lI(tt)) and, since November 238, more than 40 additional tobacco
companies have done so. These “Subsequent PatitigjdManufacturers” (“SPMs”) are bound

by the MSA’s advertising and other restrictions anake settlement payments to the Settling

2L seeRichard P. leyoub et al vs. Philip Morris, Inc at., Fourteenth Judicial District Court, Parish of Calea,
State of Louisiana, Docket No. 98-6473, StateméMaterial Facts.

22 A copy of the MSA is attached to the ComplainEagibit 1.
% MSA, § li(hh).

2 geeRichard P. leyoub et al vs. Philip Morris, Inc at., Fourteenth Judicial District Court, Parish of Calea,
State of Louisiana, Docket No. 98-6473, Judgmetdred December 11, 1998, Statement of MaterialsF-act
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States based upon their sal&@se OPMs and SPMs are collectively referred toRarticipating
Manufacturers” or “PMs.”

The MSA addresses the enormous public health prolgesed by tobacco usage by,
among other things, placing significant restrici@n the advertising and marketing of tobacco

products by the Participating Manufacturers, incigd

. prohibiting the targeting of tobacco product adgerg or marketing to children
under 18 years old;

. banning the use of cartoons;

. limiting tobacco brand name sponsorships;

. eliminating outdoor and transit advertising;

. prohibiting payments for the use of tobacco proslutthe media;

. prohibiting tobacco brand name merchandise;

. prohibiting the distribution of free tobacco protito children;

. prohibiting the distribution of tobacco couponsotier credits to children;

. restricting the licensing of tobacco brand namesital parties;

. prohibiting agreements to suppress research intohialth consequences of
smoking; and

. prohibiting material misrepresentations of factarelng the health consequences

of smoking®
The MSA places additional affirmative obligations ©PMs, including:
. abolishing two trade associations — the Tobacctitums and the Council for

Tobacco Research — that had been instrumentalppressing information about
the health hazards of smoking (MSA § 1li(0));

. making publicly available millions of documents tha@ad been produced in
discovery that provided evidence of decades ofstrgiumisconduct (MSA § IV);
and

. contributing over $1.5 billion in funding to a matial foundation to conduct a

sustained, nationwide advertising and educatiograra aimed at reducing youth
smoking and educating the public about smokingtedldinesses (MSA § VI).

In addition to these restrictions and requiremetite, MSA requires the Participating

Manufacturers to make substantial payments to #tdirf®) States every year in perpetuity to

% SeeMSA § Il
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offset a portion of the costs imposed on the Staessmoking-related diseas®s. These
payments are then “internalized” in the cost ofdlgarettes and largely if not entirely passed on
to consumers in the form of higher prices, whicmgans demand for cigarettes — particularly
by youth, who are more sensitive to price thantadulo date, more than $60.7 billion has been
paid to the Settling States, of which Louisiana rexeived approximately $1.4 billion. The
MSA payments of the PMs vary by the number of @gjas sold. This was intended to reflect
the fact that the harm done by cigarettes will seadly vary depending on how many cigarettes
are consumed. In exchange for these commitmentgpayments, the PMs receive a release of
claims from the Settling Statés.

The MSA’s marketing restrictions and price consegas appear to have had a large
impact on cigarette consumption in the United Statgigarette smoking in the United States has
declined by approximately 25 percent compared ¢aNIBA levels?® From 2006 to 2007 alone,
the percentage of adults who were current smolextingd from 20.8% to 19.8%8.

Although there are no doubt other causes as weithnof this decline is attributable to
the fact that requiring PMs to “internalize” at $¢a& portion of the costs their deadly products
impose on Louisiana and other States has led ttws@anies to increase the prices they charge

for their cigarettes. Higher prices have led tedo consumption, including by youtA. These

% MSA § IX.
27 MSA § XII.

% gSee, e.g.National Center for Health Statistics, Early Relea@f Selected Estimates on Data from the 2004
National Health Interview Survey 40-45 (2005).

% gee the Department of Health and Human Services, é@stior Disease Control and Prevention, Morbidiig a
Mortality Weekly Report, November 14, 2008 / 57(42p6 - 1128,
http://www.cdc.gov/mmwr/preview/mmwrhtml/mm5745atpoh

% See, the Department of Health and Human Servidesters for Disease Control and Prevention, Morpidind
Mortality Weekly Report, June 27, 2008 / 57(25);44,
http://www.cdc.gov/mmwr/preview/mmwrhtml/mm5725at8ahthe percentage of persons under the age of 18 who
smoke has declined.
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consumption declines will, in turn, lead to a sab$sal reduction in death and disease caused by
smoking and will have a beneficial impact on that&s finances as the costs of medical care for
smoking-related diseases also decline.

B. The Escrow Statutes.

The MSA parties hoped to achieve participation Bynaany tobacco companies as
possible, but they recognized that some compamédsired to in the Agreement as “Non-
Participating Manufacturers” (“NPMs”), might dedadirio participate. NPMs have no obligations
under the MSA. None of the Agreement’s public treptovisions apply to therit,nor are they
obligated to make any payments to the Stite€orrespondingly, the Settling States expressly
preserved in the MSA all their past and futurernagainst NPM&

Although the NPMs have not settled with the Statiesy still manufacture products that
cause health-related problems and often-fatal seseavhich impose huge health care costs on
the States in which those products are detlouisiana, like other States, was concerned that
NPMs would escape their potential liability for seecosts by managing their finances such that
they would be judgment-proof if and when called mpo pay for the harm they had done, or by

otherwise lacking the resources to pay judgmenasagthem. Such harm would in many cases

3L Plaintiff S&M Brands alleges that it “advertisesways that would be prohibited or sharply cuedilf it joined
the MSA, such as placing its brand names on Tssland hats and promoting racing and sporting events
Complaint, § 77.

32 See, generalMSA 8§ 11, 111, IX, XIlI.

3 See MSA § XVIII(1).

3 According to the United States Department of Heand Human Services, “cigarette use is the lgpdin

preventable cause of death in the United Stat8eg Department of Health and Human Services, Cerftars
Disease Control and Prevention, Morbidity and MastaWeekly Report, June 27, 2008 / 57(25);689-691,
http://www.cdc.gov/immwr/preview/mmwrhtml/mm5725at8ah  Cigarette smoking in the United States was a,
“primary causal factor for at least 30% of all candeaths, for nearly 80% of deaths from chronistmfctive
pulmonary disease and for early cardiovascularadiseand deaths.” Further, “during 2000 — 2004 reitm
smoking and exposure to tobacco smoke resulted lieaat 443,000 premature deaths, approximatelyllion
YPLL [years of potential life lost], and $96.8 imh in productivity losses annually in the Unitetht®s.” See the
Department of Health and Human Services, Centar®ieease Control and Prevention, Morbidity and telity
Weekly Report, November 14, 2008 / 57(45);1226 - 2811
http://www.cdc.gov/mmwr/preview/mmwrhtml/mm5745atBnh
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not manifest itself until years after an NPM hateeed the market, and perhaps long after it had
exited it. In contrast to NPMs, Participating Méatiurers have agreed to make settlement
payments to help offset the costs imposed on thee$by the cigarettes they manufacture and
sell, and have accepted significant restrictionsheir ability to promote their products.

The Settling States were also concerned about tbhspect that NPMs, which had
contributed nothing to the settlement and had asdumone of its public health and anti-
promotional restrictions, would take advantagehairtlower costs and commercial freedom to
expand their markets at the expense of companad#d chosen to settle their claims with the
States. Recognizing that such tactics would steuldemand for an unsafe product and
undermine the substantial health benefits expeoctetthe MSA, Louisiana and other Settling
States wanted NPMs to participate in the MSA’s jmubkalth provisions or to otherwise be
accountable for the harms caused by their produgitsally, the Settling States had an incentive
to enact Escrow Statutes because their enactmentddigent enforcement” help insulate the
States against the application of an adjustmetih@édPMs’ payments that could be triggered if
certain other conditions are nat.

The Escrow Statute was designed to address thesesiS Every one of the Settling
States enacted an Escrow Statute in substantihtical form to the “Model Statute” contained
in Exhibit T to the MSA. The Louisiana escrow gtatis codified at La. R.S. 13:5063. It
requires all NPMs to make annual deposits intoaegcaccounts based on the sales of their
products in the Staf€. These deposits are calculated to essentially | etpeaper-cigarette

payments made under the MSA. But unlike settlemmagments made by Participating

% SeeMSA § IX(d) (“Non-Participating Manufacturer Adjusent”).

% Seela. Rev. Stat. 13 § 5061 (“Findings and purpos€dntrary to Paragraph 9 of the Complaint, notliinthe
MSA “required” the Settling States to enact therBacStatutes.

37 |d. § 5063(C)(1).
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Manufacturers, which become the property of thdeStaouisiana has no right to an NPM'’s
escrow deposits unless Louisiana obtains a futatdement or judgment of tobacco-related
claims against the NPKE. As a result, NPMs earn interest on their escrewodits and that
interest is paid out to the depositing NPM as itraes®® At the same time, § 5063(C)(2)(c)
requires the principal amount of each annual déposie held in escrow for 25 years because of
the substantial latency until the damage being edhlry cigarettes currently sold in Louisiana
will likely manifest itself?® If there is no judgment or settlement within 25ss, the escrowed
amount reverts to the NPfA.

In addition, an NPM can obtain a release of escdofvads under 8 5063(C)(2)(b) of the
Escrow Statuté’ An unintended and unforeseen consequence opthission was that certain
NPMs concentrated their sales in a few States, whésulted in their obtaining an almost
immediate release of practically all of their eseed funds?® This frustrated the purposes of the
Escrow Statute. Accordingly, Louisiana, like alial of the Settling States, has amended the

Escrow Statute to modify the formula by which relesican be made under § 5063(C)(2}{b).

% 1d. § 5063(C)(2)(a).

% 1d. § 5063(C)(2).

0 See, id§ 5061(1).

*1 |d. § 5063(C)(2)(c).

2 85063(c)(2)(b), as originally passed by the Liagise, provided:

To the extent that a tobacco product manufacestablishes that the amount it was required toepilato
escrow in a particular year wggeater than the state’s allocable share of thaltpayments that such manufacturer
would have been required to make in that year untier Master Settlement Agreement . . . had it been
participating manufacturerthe excess shall be released from escrow andtrbaek to such tobacco product
manufacturer. (Emphasis added.)

*3 This result followed because, for such an NPM, dmount escrowed in a State greatly exceededttiie’sS
allocable share (in Louisiana’s case, about 2.26qud) of the NPM’s hypothetical MSA payment hatdéen a PM.

4 The Statute now provides that:

To the extent that a tobacco product manufacestblishes that the amount it was required toepilao
escrow on account of units sold in the state iradiqular year wagreater than the Master Settlement Agreement
payments as determined pursuant to section IX(i) of thgteament, including after final determination of al
adjustmentsthat such manufacturer would have been requireshaie on account of such units sold had it been a
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This produces an “apples to apples” comparison dmparing the NPM’'s escrow
payments for its cigarettes sold in Louisiana sohypothetical MSA payments for those very
same cigarettes, and not arbitrarily limiting themparison to Louisiana’s 2.25-percent
Allocable Share of the hypothetical payments. Tdmsures that the Legislature’s purposes in
enacting the Escrow Statute will be served.

C. Complementary Legislation.

Louisiana, like almost all the Settling States, ladso enacted additional legislation
designed to help achieve the purposes of the MSRAEstrow Statute. This “Complementary
Legislation” provides that in order for a brand ajarettes to be included on a directory of
brands eligible for sale in Louisiana, its manufiaet must be either a PM under the MSA or an
NPM in compliance with the Escrow Statdte.

D. S&M Unsuccessfully Challenged the MSA and Related t&utes on
Constitutional Grounds in Tennessee.

On January 19, 2005 S&M filed suit against the Atey General for the State of
Tennessee in that matter entit®&M Brands, Inc. v. Summets S&M alleged that the MSA
and related statuté&screated an “output cartel” between the settlirmgest and the participating
manufacturers and therefore were preempted by likeng&n Act. It also alleged that the MSA
and related statutes violate the Equal Protectitause, Due Process Clause, and the First
Amendment. Finally, S&M claimed that the retroaetienforcement of Tennessee’s allocable

share amendment violated the Due Process Clduse.

participating manufacturerthe excess shall be released from escrow andtrbaek to such tobacco product
manufacturer. (Emphasis added.)

% La. R.S. 47:843(D)(2)(f).

%6 393 F.Supp.2d 604 (M.D.Tenn. 200affirmed 228 Fed. Appx. 560, 2007 WL 1175638 (ir. 2007).
*" The Tennessee statutes challenged are idertita _ouisiana statutes challenged in this matter.
8 S&M, 393 F.Supp.2d at 610.
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The Tennessee Attorney General filed a 12(b)(6)ionoto dismiss. The motion was
granted as to all claims with the sole exceptio®&M'’s claim that the retroactive enforcement
of Tennessee’s allocable share amendment violage®ue Process Clau&e.In an unreported
decision dated April 19, 2007, the Sixth Circufirafied the District Court’s dismissal of S&M'’s
claims via a 12(b)(6) motio¥. In a separate, reported decision dated Septehhe2008, the
Sixth Circuit dismissed the retroactive enforcen®aim due to sovereign immunity. Thus, all
of S&M’s claims against the MSA in Tennessee haaenbdismissed.

S&M, with the backing and support of CElnow has its sights set on Louisiana, a state
in which it does not do business and has never adihgle cigarettg® It has fine tuned its
Commerce Clause and Due Process Clause clairhas Bdded a new theory under the Compact
Clause>* However, the relief sought in this matter and Temnessee matter are identical — a
declaration that the MSA and related statutes aoenstitutional. S&M'’s repackaged challenge
should fail here as well.

E. Related Litigation Pending in the Eastern Districtof Louisiana.

Xcaliber International Limited, LLC (“Xcaliber”), ma NPM tobacco manufacturer like

S&M, filed a separate tobacco challenge in the étasDistrict of Louisiana which is currently

% 1d. Louisiana’s allocable share amendment is not aetiee. Thus, this is not an issue here.

%0 S&M Brands, Inc. v. Summerg28 Fed. Appx. 560, 2007 WL 1175630"(6ir. 2007). This Court did not
consider the retroactive enforcement claim.

1 S&M Brands, Inc. v. Coopeb27 F.3d 500 (BCir. 2008).

2 CEI describes itself on its own website as “a poofit public policy organization dedicated to adeimg the
principles of free enterprise and limited governtienSee,CEl's website http://cei.org CEl, in fact, announced
that it had filed this lawsuit in a press releasamf Washington, D.C. on August 2, 2005: “The Cotitpe
Enterprise Institute on Tuesday filed a Constingio challenge to the 1998 tobacco settlemergée
http://cei.org/gencon/003%2C04735.cfm.

3 currently pending before this Court is a motiondismiss S&M for lack of standing.

> |f there’s one thing the American people leartfés campaign season it's that you can put ligstic a pig but

it's still a pig.
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pending>® Unlike S&M and CEI which challenge the entire M8Ad related statutes, Xcaliber
only challenges the ASA, La. R.S. 13:5063. The rhity General filed a 12(b)(6) motion to
dismiss and it was granted by the district cdtirtHowever, the Fifth Circuit reversed without
assigning reasomns.

Following remand, theXcaliber matter assumed a similar track as this case. The
undersigned represents the Attorney General in buattters, and S&M’s attorney Kyle Keegan
represents the plaintiffs in both matters. Coussipulated that the fact and expert depositions
taken could be used in both cases. The Attorneye@é is filing a Motion for Summary
Judgment irXcaliberon the same day he is filing this motion for sumymadgment. Discovery
is complete and a trial date of Januar{! B@s been set Xcaliber. No trial date has been set in
this matter.

Xcaliber, like S&M, has filed multiple tobacco chalges. Just this past summer, on July
23, 2008, the United States Court of Appeals fe Tlenth Circuit considered challenges by
Xcaliber in Oklahoma and Kans¥5Like its complaint in Louisiana, Xcaliber in thesases
only challenged each State’s Allocable Share Amedifi The Tenth Circuit in a detailed
opinion that has clear application to the claimseded here found these statutes to be
constitutional and affirmed summary judgment orndssal in favor of the Oklahoma and

Kansas Attorneys General.

%5 See Xcaliber v. Fotj Civil Action 04-0069, Sect.“S” Mag. 4 (E.D. La0@4).
% Xcaliber International LLC v. Foti377 F.Supp.2d 567 (E.D.La. 2008y'd, 442 F.3d. 233 (5th Cir. 2006).
" Xcaliber International LLC v. Foti442 F.3d. 233 (5th Cir. 2006).

% KT&G Corp, Xcaliber International Limited, LLC., véttorney General for the State of Oklahoma, Drew
Edmondson C/W Xcaliber International Limited, LLCA¥torney General for the State of Kansas, Ste[8igrb35
F.3d 1114 (10th Cir. 2008).

¥ The provisions of the Oklahoma and Kansas' AlldesShare Amendment that were found to be conistitat
are identical to those in the Louisiana escrovwugtadt issue here.
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II. THE PLAINTIFFS MAY NO LONGER REST ON THE ALLEGATION S OF
THEIR COMPLAINT, UNDER RULE 56 THEY MUST PRODUCE EV IDENCE
TO SUPPORT THESE ALLEGATIONS.

A party opposing a motion for summary judgment éédhto a higher standard than a
party opposing a Rule 12(b)(6) motion to dismis&s the court explained ischmoeger v.
Algonquin Gas Transmission G8 “[a] complaint which might, if challenged, pass ster as
sufficient to withstand a 12(b)(6) motion to dismien its face does not, by being verified,
automatically suffice to establish a genuine issiumaterial fact under Rule 56.”

The dismissal of a complaint for failure to statelam upon which relief can be granted
under Rule 12(b)(6) has been regarded as a digfdvoeans of disposing of a case. Prior to the
Supreme Court’s decision Bell Atlantic v. Twombl§* in a 12(b)(6) motion, unless it appeared
beyond a doubt that a plaintiff could prove no aefacts in support of his claim which would
entitle him to relief, courts avoided dismiss&lsCourts construed a complaint liberally in the
plaintiff's favor and accepted all factual alleges in the complaint as tr§2.

In contrast, a party is entitled to summary judgtr@na claim where there is no genuine
issue of material fact and where the moving pasterititled to judgment as a matter of w.
On a motion for summary judgment under Rule 56{®,moving party has the initial burden of
showing that there is no genuine issue of maté@l®™ The moving party is not even required

to present evidence proving the absence of a mahtaadt; rather, the moving party may meet its

€9 802 F. Supp. 1084, 1086 (S.D.N.Y. 1992).

61 550 U.S. 544, 127 S.Ct. 1955 (2007). Twombly the Supreme Court changed the standard for a)(B}(b
motion.

62 Conley v. Gibsor355 U.S. 41, 45, 78 S.Ct. 99, 101-102 (1957).
% Kennedy v. Library Board of Contrd?24 F.3d 359, 365 {5Cir. 2000).

% SeeFed.R.Civ.P. 12(b)(6) and 56(¢§ennedy v. Tangipahoa Parish Library Board of Coht224 F.3d 359,
365 (8" Cir. 2000§*, Anderson v. Liberty Lobby Inct77 U.S. 242, 247, 106 S.Ct. 2505, 2509-10 (L986

 Anderson v. Liberty Lobby, Inet77 U.S. 242, 256, 106 S.Ct. 2505, 2514 (1986).
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burden by simply pointing to the absence of evidetacsupport non-moving party’s caSelf

the record taken as a whole could not lead a raltibrer of fact to find for the non-moving
party, then there is no genuine issue for ffialOnce the moving party has carried its burden
under Rule 56(c), the burden shifts to the non-mgyarty who must do more than merely show
that there is some metaphysical doubt as to theriabfacts>®

The party opposing the motion may not rest on naflemations or denials of pleading,
but must set forth specific facts showing a genissee for triaf® An issue is material only if
its resolution could affect the outcome of the@wf’ To meet this burden, the non-moving party
must “identify specific evidence in the record articulate the ‘precise manner’ in which that
evidence support[s] [its] claim[s][* Absent such evidence, no genuine issue of mafatghas
been established and the moving party is entiteidgment dismissing the claims involvé&d.
Unsupported allegations, conclusory in nature, iasgfficient to defeat a proper motion for
summary judgment’

Here, no genuine issues of fact exist. The matssaes, set forth in the accompanying
Statement of Material Facts as to Which There Is@émuine Issue, are simple and few. Like
Xcaliber in the cases affirmed by the Tenth Cirantl S&M in the case affirmed by the Sixth
Circuit, the Plaintiffs can present no set of fab@t will support their claims. Nor can they any

longer rest on the allegations of their complaiAt a matter of fact and law, summary judgment

% Boudreaux v. Swift Transportation GCd02 F.3d 536, 544 {Cir. 2005).

67 Matsushita 475 U.S. at 597, 106 S.Ct. at 1361.

% Matsushita 475 U.S. at 586, 106 S.Ct. at 1356.

% Anderson477 U.S. at 248, 256, 106 S.Ct. at 2510, 2514.

© Anderson477 U.S. at 248, 106 S.Ct. at 2510.

™ Forsyth v. Barr 19 F.2d 1527, 1537 {sCir.), cert. denied513 U.S. 871, 115 S.Ct. 195 (1994).
2 Celotex Corp. v. Catrets77 U.S. 317, 325, 106 S.Ct. 2548, 2553 (1986).

3 Simmons v. Lyon§46 F.2d 265, 269 {5Cir. 1984).
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should be granted in favor of the Attorney Geneaatl Plaintiffs’ Complaint should be
dismissed, with prejudice.

V. THE MASTER SETTLEMENT AGREEMENT AND RELATED LOUISIA NA
STATUTES ARE CONSTITUTIONAL.

Plaintiffs’ remaining claims are that the MSA aradated statutes are preempted by the
Federal Cigarette Labeling and Advertising Actd aolate the Compact Clause, the Commerce
Clause and the Due Process Clause of the UnitéesSTanstitution.

The Attorney General briefed these issues of lawtsnMemorandum in Support of
Motion to Dismiss filed on October 31, 2005Reply to Plaintiffs’ Memorandum in Opposition
to the Motion to Dismiss filed on January 13, 200&nd Motion for Leave to Supplement
Memorandum with Newly-Issued Decisions and Motiotdress A Recent Fifth Circuit Court
of Appeals Ruling filed on March 14, 200%.The discussion in those briefs generally appbes
the current Motion for Summary Judgment as welll tre Attorney General refers the Court to
the arguments therein as if copiackextenso

The Attorney General also refers this Court to thell reasoned Report and
Recommendation issued by Magistrate Judge Hornsb$eptember 5, 2006. Therein the
Magistrate Judge found that the Plaintiffs failecstate any constitutional claims. Furthermore,
several significant cases have been decided sieptee®@ber 6, 2006, the date of the Magistrate
Judge’s Report and Recommendation including dewsid the Sixth Circuit, Ninth Circuit, and

Tenth Circuit rejecting similar challenges.

" R.13-2.
" R.27.
® R.34-1.
" R. 43.
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Overall, there have been more than fifteen (15)isttmts of federal district courts
rejecting challenges to the MSA and related statuteactions brought by NPMs like S&M or
smokers like Plaintiff Heacock, many of which haween affirmed by courts of appeals. No
decision has invalidated any part of the MSA or aglgted statute. A brief summary of the
most relevant cases is set forth in Exhibit 2.t &gsthese Courts across the United States have
rejected constitutional challenges to the MSA aildted statutes, so too should this Court.

A.  The MSA and related Statutes do not violate the Copact Clause’®

Count | of the Complaint alleges that the MSA is‘Agreement or Compact” among the
States within the meaning of the Compact Clausth@fConstitution, Article I, § 10, and that,
“[c]ontrary to the plain requirement of the Comp@&dtause, the MSA has not been submitted to
or approved by the Congress.” Claims that the MSA needed Congress’s consenérutie
Compact Clause have been rejected previously bydourts, including the United States Court
of Appeal for the Fourth Circuit and the Unitedt8saCourt of Appeal for the Third Circ(ift.

The Magistrate Judge, after applying the legal ddesh in United States Steel v.
Multistate Tax CommissiBhand analyzing the above cases found that the Camomlal not
meet the legal requirements for stating a Compdeuse clainf> As set forth in the

accompanying Statement of Material Facts, the ady material to this claim is that the MSA

8 For a detailed discussion of the Compact Clausketlae allegations of the complaint see the AttprGeneral’s
Memorandum in Support of Motion to Dismiss, p. 8 {R. 13-2).

% Complaint, 1 58-59.

8 star Scientific, Inc. v. Beale878 F.3d 339, 359-60 (4th Cir. 2002prt. denied sub nongtar Scientific, Inc. v.
Kilgore, 537 U.S. 818, 123 S.Ct. 93 (2002)ariana v. Fisher226 F.Supp.2d 575, 586-87 (M.D. Pa. 20G#jd
on other grounds338 F.3d 189 (3d Cir. 2003)ert. denied sub ngnMariana v. Pappert540 U.S. 1179, 124 S.Ct.
1413 (2004);PTI, Inc. v. Philip Morris Inc 100 F.Supp.2d 1179, 1197-98 (C.D. Cal. 2068¢ v. Philip Morris
Inc., 46 F.Supp.2d 1201, 1210 (N.D. Okla. 1999) (atem of “unlawful confederationaff'd mem, 208 F.3d 226
(10th Cir. 2000)cert. denied531 U.S. 959, 121 S.Ct. 384 (2000).

81 434 U.S. 452, 98 S.Ct. 799 (1978).
82 See, p. 19 of the Magistrate Judge’s Report asmbRmendation. (R. 43)
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does not enhance the power of the States quoafkdleeal government. Given that the MSA
expressly recognizes that it may be preempted Hgré& legislation, MSA § XVIlli(a), it is
apparent that Plaintiffs cannot establish spe@ficence supporting facts under Rule 56 that
would entitle them to avoid summary judgment ors tbiaim. For these reasons, judgment
should be entered in the Attorney General’s favemassing Count | of the Complaint, with
prejudice.

B. The MSA and related statutes do not violate the Cayette Labeling and
Advertising Act.®?

Count Il of the Complaint alleges that the MSA aBdcrow Statute violate the
preemption provision of the Federal Cigarette Limfgeland Advertising Act (“FCLAA™*
contained in 15 U.S.C. §1334(®).Count Il specifically alleges that the MSA ane ttouisiana
Escrow Statute constitutes a “national regulataityesne on the advertising and marketing of
cigarettes that violates and is preempted by theAAC because “[tlhe MSA bans many forms
of cigarette advertising” and the Escrow Statutenipels cigarette makers to either join the
MSA and thus restrict their advertising, or makbstantial annual payments into escréi.”

This argument has already been rejected by then8eCarcuit Court of Appeals in
Grand River Enter, Six Nations Ltd. v. Prfoand a California District Court iTI, Inc. v.

88

Philip Morris, Inc™ In these cases, the Courts rejected similar aegtenthat the Escrow

8 For a detailed discussion of the FCLLA claim dhd allegations of the complaint see the Attornen@al’s
Memorandum in Support of Motion to Dismiss, p. 15/ (R. 13-2).

8 15 U.S.C. §133&t seq

8 15 U.S.C. §1334(b) states, “[n]o requirement mhibition based on smoking and health shall beoised under
state law with respect to advertising or promotidmny cigarettes the packages of which are label@dnformity
with the provisions of this chapter.”

8 Complaint, 175.
87 425 F.3d 158, 175 {2Cir. 2005) affirming, 2003 WL 22232974 at *16 -*{3.D.N.Y. Sep. 29,2003).
8 100 F.Supp.2d 1179 (C.D.Cal. 2000).
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Statute coerces NPMs to join the MSA and complywi advertising restrictions. The Courts
found the MSA to be a voluntary agreement and egislatively required® Further, the
Magistrate Judge having found no allegations okfcmn or otherwise” recommended that this
claim be dismissed.

Indeed, as set forth in the accompanying StatenoénMaterial Facts, the PM'’s
voluntarily agreed to the MSA's restrictions on adising and marketing activities contained
within Section 15 of the MSA. These restrictiomad fall outside the scope of FCLAA’s
preemption provision, which only applies to a “regment or prohibition ... imposed under
state law.”

Given that Plaintiffs cannot possibly raise a gapussue that would show that the MSA
or Escrow Statute imposes any requirement of priotwibunder State law, the Attorney General
is entitled to summary judgment in his favor dissmg Count Il of the Complaint, with
prejudice.

C. The MSA and related statutes do not violate the Comerce Clause or the
Due Process Clausg

Count Il of the Complaint invokes the Commerce &nge Process Clauses, and alleges
that the MSA and related statutes violate those stdotional provisions by acting
extraterritorially in various ways.

Plaintiffs do not allege that the MSA discriminatiesfavor of intrastate commerce;

instead, they attempt to claim that the MSA regddinterstate commerce in an extraterritorial

8 Grand River 2003 WL 22232974 at *16 - *1Ziting, PTI, 100 F.Supp.2d at 1205).
% See, p. 10 of the Magistrate Judge’s Report a@bRmendation. (R. 43)

! For a detailed discussion of the Commerce Clansethe allegations of the complaint see the Aépi@eneral’s
Memorandum in Support of Motion to Dismiss, p.128-(R. 13-2).
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fashion.® According to Plaintiffs, this is because PMs’ pents under the MSA are based on
the PMs’ sales in the entire United States, incigdhe four “non-settling state®® Plaintiffs
also contend that the MSA violates the Due Pro€Hdasise by “regulating conduct occurring
wholly outside the Settling States’ jurisdiction.”

As with Plaintiffs’ other claims, these have beepaatedly rejected by other courts in
cases challenging the MSA and related staflftetdeed, having fully analyzed these claims,
Magistrate Hornsby recommended that they be digufSs

1. The Commerce Clause Claim Fails.

The MSA is not a “state regulation” subject to ttmmant Commerce Clause. As the
court in Mariana v. Fishernoted, after reviewing relevant Supreme Court @ity including
West Lynn Creamery, Inc. Mealy’® andBrown-Forman Distillers v. New York Liquor Auf
“the M.S.A. is not a statute promulgated by thdesfagislature. Rather, it is a settlement
agreement that disposed of pending litigatih.The Commerce Clause is traditionally applied

to State legislative or regulatory actions andagreements involving a State.In particular, an

92 Complaint, { 79.
%1d. In fact, four States did enter into settlemealiseit separate from the MSA.

% Mariana v. Fisher 226 F.Supp.2d 575, 585-86 (M.D. Pa. 20@#d on other grounds338 F.3d 189 (3d Cir.
2003),cert. denied sub nom. Mariana v. Pappé&d0 U.S. 1179, 124 S.Ct. 1413 (2008xble Bluff Reservation
(Wiyot Tribe) v. Philip Morris, Ing 256 F.3d 879, 881 (9th Cir. 2001).

% See, p. 10 — 22 of the Magistrate Judge’s Repat Recommendation. (R. 43)
% 512 U.S. 186, 114 S.Ct. 2205 (1994).
9 476 U.S. 573, 106 S.Ct. 2080 (1986).

% Mariana v. Fisheyr 226 F.Supp.2d 575, 585-86 (M.D. Pa. 20@@jd on other grounds338 F.3d 189 (3d Cir.
2003),cert. denied sub nom., Mariana v. Papp&d0 U.S. 1179, 124 S.Ct. 1413 (2004).

9 see, e.gC&A Carbone, Inc. v. Town of Clarkstoys11 U.S. 383, 390, 114 S.Ct. 1677, 1682 (19943€nving
that the “central rationale” for the negative ComoeeClause “is to prohibgtate or municipal laws/hose object is
local economic protectionism”) (emphasis addé&l)y of Philadelphia v. New Jerse$37 U.S. 617, 626, 98 S.Ct.
2531, 2537 (1978) (discussing protectionism as ifigwfrom “legislative means as well akegislative ends”)
(emphasis added).
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agreement that settles claims in litigation betwae®tate and a private party is a voluntary act
that does not constitute State regulation in adynary sense.

Furthermore, as the Supreme Court has explaineddtiimant Commerce Clause is
principally implicated by State legislation thatarferes “with the maintenance of a national
economic union,” either by discriminating againgerstate commerce or by directly controlling
“commerce occurring wholly outside the boundariea Gtate.*® Unlike the price affirmation
schemes at issue khealy andBrown-Forman which had the effect of controlling prices in eth
States, “[t]here is no allegation that the M.S.Aojpts a scale of prices that is applicable in other
states, and the M.S.A. does not contain mandatgwioimg akin to those itealy or Brown-
Forman”'® Thus, the District Court iMariana dismissed the plaintiffs’ Commerce Clause
challenge to the MSA?

As set forth in the Statement of Material Factg, BiSA is a voluntary agreement that
does not discriminate against interstate commdtces. likewise apparent that the Louisiana
Escrow Statute as it applies to Plaintiff S&M has effect whatever on commerce occurring
outside the boundaries of the State. Rather, sk in the Statement of Material Facts, the
escrow deposits required under Louisiana law aseda&ntirely on an NPM'’s sales in the State
and are fixed by statut8 Accordingly, Plaintiffs will be unable to raisegenuine issue of fact
supporting their Commerce Clause claim; thus, th®rAey General is entitled to summary

judgment dismissing the Commerce Clause claim prgjudice.

190 Healy, 491 U.S. at 335-36, 114 S.Ct. at 2499.
101 Mariana, 226 F.Supp.2d at 586.

192 |n Forces Action Project, LLC v. CaliforniaNo. C 99-0607 MJJ, Order (N.D.Cal. Jan. 15, 20€8) District
Court refused to allow plaintiffs to amend theimg@aint to include a claim that the MSA violatee tiommerce
Clause because the proposed amendment was futile.

103 See La. R.S. 13:5062(10) limiting the cigarettes fated in Louisiana to those “sold in the state ...”
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2. The Due Process Claim Fails.

Plaintiffs similarly claim that the MSA and Escro8tatutes violate the Due Process
Clause “by regulating conduct occurring wholly edésthe settling state’s jurisdiction [,by]
increasing cigarette prices nationalfy*’and through “its extraterritorial reacH® In Table

Bluff Reservation (Wiyot Tribe) v. Philip Morrisyd *%°

the Second Circuit rejected a similar
challenge to the MSA that increased prices reaut violation of the Due Process Clause.

The fact that MSA payments are based on nationes$ sfbbes not mean that the Settling
States are “regulating conduct” outside their giggon in violation of the Due Process Clause.
First, there is no “regulation” because the MSAaigontract, not a requirement imposed by
statute or regulation. Second, the impact of M&gnpents outside of the MSA States is indirect
and — even if the MSA were considered a State atignl — is not compelled by the MSA.
Second, neither the MSA nor the Escrow Statute sep@ny obligation on NPMs in non-MSA
States. As Magistrate Hornsby explained in hismemendation that the Due Process claim be
dismissed, the Escrow Statute limits an NPM’s egopbligation in Louisiana based upon the
“number of cigarettes ‘sold in the state’’®® This situation is far removed from the concerns
of the Due Process Clause.

No basis exists on which Plaintiffs can establish éxistence of a genuine issue of
material fact on either their Commerce Clause clamtheir Due Process claim, the Attorney

General is therefore entitled to summary judgmesingsing Count Il of the Complaint, with

prejudice.

104 Complaint, 179.

195 Complaint, 181.

106 256 F.3d 879, 881 (9th Cir. 2001).

197 see, page 12-13 of the Magistrate Judge’s ReporRecommendations (R. 43) (citing, La. R.S. 182%00).
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V. CONCLUSION.

For the reasons set forth above, the Court shaaldt ghe Attorney General’s Motion for
Summary Judgment and dismiss the Complaint, wigjudice, at Plaintiffs’ cost.
Respectfully submitted,

JAMES D. “BUDDY” CALDWELL, ATTORNEY
GENERAL

/s/ M. Brent Hicks

Richard A. Curry, La Bar Roll 4671
M. Brent Hicks, La Bar Roll 23778
McGlinchey Stafford, PLLC

14th Floor, One American Place
Baton Rouge, LA 70825

AND

Stacie L. deBlieux, La Bar Roll 29142
Gol S. Hannaman, La Bar Roll 29421
Assistant Attorneys General
Louisiana Department Of Justice
Post Office Box 94005

Baton Rouge, Louisiana 70804-9005
AND

Gary D. Wilson, Pro Hac Vice)

4636 30" Street, N.W.

Washington, D.C. 20008

Attorneys for Attorney General State of Louisiana
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/s/ M. Brent Hicks
M. Brent Hicks
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